
WWW.BELLGULLY.COM All rights reserved © Bell Gully 2016 
 

 

 

 

1. Introduction: the leaky building problem 

1.1 The “leaky building problem” is a weathertightness issue in the construction of buildings (c. 1991-2004) that can 

result in leaking and rotting homes. The main source of this problem is a combination of new building designs (in 

particular, “Mediterranean” style with flat roofs), use of kiln-dried but otherwise untreated timber, and an apparent 

inability of monolithic cladding panels to prevent external water entering the framework of buildings.1 As a result, 

water migrates through the framework, saturates the timber frame and creates an environment for the growth of 

fungal decay, which leads to diminished structural integrity and health risks. Other potential contributing causes 

include: inadequacies in the earlier Building Code and Approved Documents; insufficient checking at building 

consent, during construction, and at Code compliance stages; inadequacy of buildings products, trade skills and 

supervision on site; and a lack of co-operation and sharing of responsibility on site.  

1.2 PricewaterhouseCoopers in their report of July 2009 commissioned by the Department of Building and Housing 

estimated the number of homes affected to be between 22,000 to 89,000 and estimated repair costs could range 

from $5.9 billion to $22.9 billion. However, it is difficult to determine the true extent of the problem as the evidence is 

“hidden” within the walls of buildings, and scientific testing usually involves some degree of destruction.   

2. Building Act and Building Code 

2.1 The Building Act 2004 repealed the Building Act 1991, which had been deemed a “systematic failure” due to the 

performance based regulatory standards not having a backstop of prescriptive “how-to” standards.2 The 2004 

legislation aims to improve control of, and encourage better practices in, building design and construction.  

2.2 All building work in New Zealand must also comply with the Building Code (Schedule 1, Building Regulations 1992). 

The Code prescribes requirements on how a completed building must perform in its intended use. Clause E2 

“External Moisture” stipulates that buildings must be constructed to provide adequate resistance to penetration by, 

and accumulation of, moisture from the outside. Compliance Documents issued by MBIE (previously known as 

Approved Documents) contain prescriptive design solutions that provide an approved way of complying with the 

Code. Industry participants may choose to comply with the Code by following Compliance Documents, or put forward 

an alternative solution proposal.  

2.3 The practical effect of the Code is that if a house leaks, it will likely fail to comply with the Code and those 

responsible for its construction will likely have a liability (even if they have taken what might otherwise be considered 

reasonable steps to construct it properly). 

3. Liable Parties  

3.1 The parties who might be potentially liable for a leaky building include: the builder, sub-contractors, suppliers, the 

project manager, the architect, the local authority3 (which issues a building consent approving the plans, inspects 

during construction and/or issues a code compliance certificate), the developer, the former homeowner, a building 

inspector who has advised a purchaser, or directors or employees of companies that have performed the above 

roles (except employees of local authorities).4  

3.2 The key issue for a plaintiff is to find a solvent party who can meet the cost of the claim. Often, builders, sub-

contractors, developers, etc., have gone out of business or are insolvent. Usually, the key solvent party is the local 

authority (assuming a private certifier was not used). Often it might be necessary to sue the individuals behind a 

builder, developer, etc., to find a solvent party.  

                                                   

1 Report of the Overview Group on the Weathertightness of Buildings to the Building Industry Authority (the Hunn Report),  
31 August 2002.  

2 Weathertightness of Buildings in New Zealand: Report of the Government Administration Committee’s inquiry into the 
weathertightness of buildings in New Zealand, March 2003 (presented to the House of Representatives). 

3 Under the 1991 Act, a private building certifier could also perform this role but unfortunately they all went out of business and they 
did not have sufficient funds or insurance to meet claims. 

4 Building Act 2004, s 390; Building Act 1991, s 89.  
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4. Claims  

Breach of contractual/tortious duty of care (negligence)  

4.1 Where a builder has signed a contract with a homeowner to complete a building project, if they fail to adequately 

construct the house, resulting in water penetration, it is likely they have breached an express or implied term of the 

contract. This will give rise to a cause of action in breach of contract.  

4.2 Further, those responsible for developing, building, designing and inspecting residential houses usually owe a duty 

of care to “those whom they should reasonably expect to be affected by their work.” 5 Thus a claim can be brought in 

tort against those who owe the homeowner a duty to take reasonable care, although they may not have signed a 

contract. It has been established that such a duty is owed by builders, councils, architects, and several other parties 

(see 3).  

Negligent misstatement/FTA 

4.3 There is the potential to sue people who have made false statements about the condition of a leaky building (usually 

vendors or real estate agents or house inspection services). A duty of care may be owed if the person who made  

the statement has “assumed responsibility” for the statement and has made the statement for a specific purpose.  

The person relying on the statement must rely on it for the same purpose for which the statement was made, and 

must have suffered detriment as a result.6 

4.4 Claims can be brought under the Fair Trading Act 1986 where a defendant who is “in trade” has been involved in 

“misleading or deceptive conduct” (s 9) that causes the relevant loss. Trade, defined broadly in s 2, means any 

trade, business, industry, profession, occupation, activity of commerce, or undertaking relating to the supply or 

acquisition of goods or services or to the disposition or acquisition of any interest in land. This can potentially  

include directors of a company, who might make representations about the quality of a development in a brochure  

or similar.7 The court may order the defendant to pay to the person who suffered the loss or damage the amount of 

the loss or damage (s 43(2)).  

Warranties in sale and purchase agreements  

4.5 Generally, sale and purchase agreements use the ADLS standard form. The standard form issued in 1999 applied to 

much of the Weathertight homes litigation and included a warranty by the vendor that any building work that had 

been done had the relevant permits and was compliant with the Building Act 1991. In some cases this has resulted 

in vendors being liable for defect work (even if they had no knowledge of the defects).8 However, subsequent 

decisions have narrowed the construction of the warranty considerably, with the current approach limiting it to 

obligations specifically placed on owners under the Act (which does not include ensuring compliance with the 

Building Code).9 More recent versions of the ADLS standard form have removed the general reference to 

compliance with the Building Act, although vendors still warrant that the building work has the relevant permissions.  

4.6 Significantly, warranties in sale and purchase agreements are not “building work”, and thus do not come under the 

longstop in the Building Act 2004 (see 5.2). Therefore the limitation on these claims is governed by the Limitation Act 

1950 or 2010.  

Employee/director liability  

4.7 Employees are usually personally liable for negligent acts or omissions, providing they owe a duty of care (see 3 and 

4). Whether they owe a duty of care usually depends on the degree of control they have over the work that is done.10  

4.8 Directors of companies have been found liable for loss both in cases where they do the faulty building work 

themselves, and where they supervise the work or exercise a certain degree of control over the work.11 Although the 

Trevor Ivory case originally required that the director must have “assumed liability” for the work done for the director 

to be liable (allowing some directors to escape liability), the courts have since constrained that part of the ratio to 

                                                   

5 Bowen v Paramount Builders (Hamilton) Ltd [1977] 1 NZLR 394 (CA).  

6 Trevor Ivory Ltd v Anderson [1992] 2 NZLR 517 (CA).  

7 Body Corporate 202254 v Taylor [2009] 2 NZLR 17 (CA).  

8 Neville Wilson Family Trust v Welch, NZWHT Auckland 04734, 28 March 2008.  

9 Saffioti v Ward [2013] NZHC 2831; cf Van Huijsduijnen v Woodley [2012] NZHC 2685. 

10 Morton v Douglas Homes Ltd [1984] 2 NZLR 548.  

11 Dicks v Hobson Swan Construction Ltd (2006) 7 NZCPR 881 (HC); Body Corporate 199348 v Neilsen (High Court, Auckland CIV-
2004-404-3989).  



WWW.BELLGULLY.COM All rights reserved © Bell Gully 2016 
 

 

cases involving negligent misstatement.12 Whether a director is liable will generally turn on the facts of the case, 

namely their degree of involvement in the construction (the same test as that of employee liability). 

5. Defences 

Limitation  

5.1 The Limitation Act 1950 governed much of the leaky homes litigation, and set a 6 year limitation on claims, 

calculated from the date on which the cause of action accrued. It is worth noting that in contract claims, the cause of 

action accrues at the time of breach of contract (e.g. when the work was done), while in tort claims it accrues when 

the loss occurs (which in claims for economic loss occurs when the damage is discovered or should reasonably have 

been discovered, which can be many years after the work was done). The Limitation Act 2010, which repeals the 

Limitation Act 1950, has a slightly different scheme. It prevents claims arising 6 years after the date of the act or 

omission on which the claim is based, or in the case of “late knowledge”, three years after the “late knowledge date” 

(ss 11 and 14), with an overall longstop of 15 years after the act or omission.  

5.2 Further, s 393 of the Building Act 2004 provides a “longstop” preventing claims relating to “building work” being 

brought 10 years or more after the act or omission on which the proceedings were based. Code Compliance 

Certificates (CCCs) issued by councils also come within the definition of “building work”. This may mean, for 

example, that for buildings that were constructed more than 10 years ago but which had CCCs issued in the last 10 

years, a claim will be available against the council but not the builder.  

5.3 Limitation is now a significant issue for homeowners. The ten year longstop is likely to have expired for most houses 

built before or during 2004 (unless a claim has already been filed, either in the Court or a property accepted under 

the Weathertight Homes Resolution Service regime (see below)). 

Contributory negligence  

5.4 Section 3 of the Contributory Negligence Act 1947 allows for the court to reduce the quantum of damages where  

the plaintiff has contributed to their own loss. Though the courts have been somewhat inconsistent in their 

application of this principle, recently the position has become more settled. The court will consider two factors in 

quantifying contributory negligence: causal potency and relative blameworthiness.13 In the recent Court of Appeal 

decision in Johnson v Auckland Council, although the purchasers displayed a high level of negligence in  

purchasing the property, the court altered the reduction in damages to 40%, down from 70% (the figure arrived at by 

the High Court).14 This smaller reduction for contributory damages reflects the court’s policy of weighing the actions 

of builders and councils as more significant than those of purchasers. 

Quantum/betterment 

5.5 The courts’ approach to quantum has also varied over the years. Since the recent Court of Appeal decision in 

Johnson, however, it is settled that the appropriate measure for damages in leaky homes cases is the cost of 

repairing the damage (what was traditionally the contractual measure of damages), whether the claim is brought 

under tort or contract law.  

5.6 Betterment occurs where the materials or the construction methods used to repair the house result in the building 

being more valuable than it was before the damage occurred. Consequently, the damages paid by the defendant in 

a civil action, or an award under the FAP (see below), may be reduced to reflect the increase in value (e.g. if the 

house was due to be repainted, then the cost of repainting may be deducted from the claim in part or in full; if a more 

expensive cladding has been used only the cost for a like for like replacement may be awarded). Despite this, when 

calculating any deduction for betterment, the courts will take into account the fact that any additional investment is 

often involuntary as a result of repairs creating a higher value weathertight house.15  

6. Joint and several liability – contribution claims – Law Reform Act 

6.1 Due to the various contributing causes to the leaky homes crisis, there can be multiple potential defendants in a 

cause of action for weathertightness failure. If a defendant is held liable for causing overall indivisible 

                                                   

12 Trevor Ivory Ltd v Anderson [1992] 2 NZLR 517; Carter v Auckland City Council HC AK CIV-2004-404-2192 [14 October 2004].  

13 Gilbert v Shanahan [1998] 3 NZLR 528 in North Shore City Council v Body Corporate 188529 - [2011] 2 NZLR 289  

14 Johnson v Auckland Council [2013] NZCA 662.  

15 Caldwell Limited v Logan House Retirement Home Limited [1999] 2 NZLR 99.  
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weathertightness damage (as opposed to an isolated item of damage), joint and several liability exposes them to 

meeting the full cost of the damages awarded if other defendants are unavailable. While industry participants have 

argued this approach results in an unfair exposure to disproportionate liability, the Law Commission has advocated 

the rule’s commitment to the common law objective of fully compensating a plaintiff for all loss which has been 

suffered.16 Nevertheless, the continuing nature of the crisis and the exposure of construction firms to multiple claims 

means that a significant number of defendants have become insolvent. As a result, costings carried out by 

PricewaterhouseCoopers in 2009 confirms that over two thirds of all costs continue to fall on homeowners.    

6.2 Where a tortfeasor (e.g. parties liable in negligence) is jointly and severally liable with other defendants, they can 

claim a contribution from other defendants liable for the same loss under section 17 of the Law Reform Act 1936.  

For example if a local authority is held liable and pays out in full for the cost of repairing a leaky building, it is typically 

entitled to recover 80% of its liability from the builder (on the basis that the builder is the party primarily liable for the 

leaky building while the local authority’s role is secondary). Many of the claims in leaky building litigation are cross 

claims between defendants or by defendants against third or fourth parties for a contribution.  

7. Forums  

High Court jurisdiction  

7.1 Leaky home owners may bring their claim in the Court or in the Weathertight Homes Tribunal. 

7.2 In Court proceedings, a leaky home claim for damages in excess of $200,000 is filed in the High Court.  

The advantages of pursuing a claim in this forum include: legal and witness costs are recoverable, the Court has 

jurisdiction in respect of all building defects (WHT only has jurisdiction for weathertightness defects), and claims are 

settled by a judge rather than an adjudicator. However, High Court proceedings can take substantially longer than 

alternate forums and can be more expensive.   

Weathertight Homes Resolution Services Act 2006 – the Tribunal (WHT) 

7.3 The WHT is intended to provide an independent, faster, and more cost-effective adjudication alternative to bringing  

a claim in the Court. All claims relating to leaky homes involve a two-stage process: assessment and resolution.  

A claim must first be assessed to determine whether it meets the general eligibility criteria.  As part of that, the house 

will be assessed by a qualified expert and a report prepared.  

7.4 If the claim is considered eligible, limitation periods cease to run and the owner can then pursue  a claim in the WHT. 

Usually, that will involve moving the claim towards mediation. If mediation is unsuccessful the parties will proceed to 

a hearing where an adjudicator will issue a written decision with the binding finality of a court judgment.    

7.5 While the WHT is able to resolve disputes more quickly, there are some serious implications of making a claim, 

including: invasive testing; some financial cost (owners can purse claims without external legal or expert assistance 

but that is difficult); costs are not recoverable save in exceptional cases; a claim will be recorded on the property’s 

Land Information Memorandum (LIM), regardless of the outcome; and information provided may be available under 

the Official Information Act or to other parties to the claim (including personal information).     

8. Financial Assistance Package 

8.1 The Financial Assistance Package (FAP) is a programme set up by the government to provide owners of leaky 

homes with financial assistance. If the owner is eligible, they can claim 25% of the total costs of repair from the 

government, and a further 25% from their local council (if the council has decided to participate in the scheme and 

signed off on the building work). As a result, the owner waives their rights to sue either the government or their 

council, but retains the right to sue other parties. The home must undergo an assessor’s report, which can be quite 

invasive, as it may involve drilling into ceiling spaces and wall cavities. This report must show that damage has been 

caused by water leaking in from the outside (internal leaking is not covered). The same limitations under the 

Limitation Act and the Building Act apply, and further, the building consent for any remedial work on the home must 

have been issued on or after 1 November 2009 for the claim to be eligible.  

                                                   

16 Law Commission: Review of Joint and Several Liability, November 2012. 
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9. ADR 

9.1 Most leaky building litigation settles, usually at mediation. The number of parties involved, the sums claimed, and  

the risks and costs associated with any hearing, mean that it usually makes sense for owners and defendants to 

compromise their position and settle. However, to get to that point usually requires at least a clear exposition of the 

claims and defences, and investigations and reports from the key experts, so that the scope of the dispute and  

the sums at stake are well defined and can be the subject of an informed assessment as part of mediation or any 

other settlement process.  

10.  Experts 

10.1 Experts are essential to leaky building claims (as they are with most construction related litigation).   

10.2 An owner will typically need a building surveyor who can identify the defects and investigate and establish the 

damage caused and map out the remedial work required. Ideally, the home will be repaired before any claim is 

finally heard and the building expert will monitor that remedial work and take photographic evidence of the defects 

and the damage caused (as it is revealed when the remedial work is done) and take samples of the timber framing 

and have it analysed (for rot etc.). An owner will also usually need a quantity surveyor to price up the cost of the 

remedial work. Depending on the complexity of the claim, other experts might be required as well (e.g. a former 

council inspector to identify Council negligence, expert architect to identify issues with the plans etc.).  

10.3 Defendants will also often need an expert relating to their particular field of work (e.g. an expert architect to help 

defend an architect) or a quantity surveyor to challenge the quantum claimed.  

10.4 There is considerable expertise in relation to leaky building claims. There are specialist property and building 

consultancies (e.g. Hampton Jones, Maynard Marks, Prendos, CoveKinloch) and individuals who have the  

requisite expertise and can help both owners (from investigation through to remediation and giving evidence at a 

trial) and defendants.  
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INSURANCE LITIGATION 

11. Introduction 

11.1 Insurance disputes between insurer and insured usually turn on the wording of the insurance policy. In that respect, 

they are like general contract litigation. However, there are a number of peculiarities that exist (perhaps the most  

well-known being the “duty of good faith”). This session aims to highlight some of those distinctive features, so that 

you can spot them when they arise in practice. It also addresses insurance litigation outside the context of a claim 

under an insurance policy. 

12. Types of insurance 

12.1 There are two broad types of insurance policies: indemnity policies (under which the insurer promises to indemnify 

the insured against particular losses); and contingency policies (under which the insurer promises to pay to the 

insured a specific sum on the happening of an event, e.g. life insurance).  

12.2 The focus will be on indemnity policies. Examples of this type of policy include: damage or destruction of property 

policies, liability policies (including both general liability and professional negligence), fidelity policies, business 

interruption insurance and mortgagees interest insurance.  

13 Suing on an insurance policy 

13.1 There are three questions that a lawyer should ask when advising on a potential claim on an insurance policy: (a) is 

the policy valid (not void or voidable); (b) is the insured’s claim covered under the policy; and (c) what is the insured 

entitled to under the policy? 

Is there a valid policy? 

13.2 There are two aspects to this: first, was a contract formed under the ordinary rules of contract formation; secondly,  

is the contract capable of being avoided by the insurer?  

13.3 The first aspect is not usually in issue and is not addressed in this paper. The second aspect often arises and 

contains rules distinctive to insurance law. The most important of these rules is that the insured has a duty to disclose 

all material facts to an insurer prior to entering an insurance contract. Failure to do so gives rise to a right to rescind 

the contract ab initio. This flows from the fact that insurance contracts, unlike most contracts, are uberimae fidei  

(of the utmost good faith).  

13.4 For an insurer to avoid a contract on the grounds of non-disclosure it must be shown that: 

a. the insured knew of the undisclosed fact;17 

b. the fact was material (i.e. the fact would have influenced the judgment of a “prudent insurer” in a way adverse to 

the interests of the insured);18 

c. the fact was not otherwise known by the insurer;19 and 

d. the non-disclosure induced entry into the contract.20  

13.5 If an intermediary is used, it is necessary to determine whether disclosure to that intermediary constitutes disclosure 

to the insurer. It usually does. Section 10(2) of the Insurance Law Reform Act 1977 provides that an insurer is 

deemed to have notice of anything known to its “representative”. A “representative” is broadly defined and covers a 

broker receiving commission, even if that broker is technically the agent of the insured.21 

13.6 The law of misrepresentation is also applicable to insurance contracts (and is modified by statute in a number of 

important respects in the insurance context).22 In practice, this is closely related to non-disclosure and both often 

                                                   

17 State Insurance v McHale [1992] 2 NZLR 399 at 407. Constructive knowledge suffices if the insured is not a consumer: pg 150.  

18 McHale, above n 17. 

19 Dome v State Insurance (1988) 5 ANZ Ins Cas 75,199 (HC).  

20 Pan Atlantic Insurance Co Ltd v Pine Top Insurance Co Ltd [1995] 1 AC 501 (HC); Vero Insurance NZ Ltd v Posa [2007] 2 NZLR 
336 (CA).  

21 Helicopter Equipment Ltd v Marine Insurance Co Ltd [1986] 1 NZLR 448.  

22 E.g. written misrepresentations must be substantially incorrect and material: Insurance Law Reform Act 1977, s 5(1).  
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apply together: if one misrepresents the position as x, when it is in fact y, one is also guilty of non-disclosure of  

y itself.  

13.7 However, misrepresentation is different in at least two respects: 

a. Misrepresentation is actionable even if the insured did not know the true facts (whether actually or 

constructively); and 

b. If the contract does not provide otherwise (which it usually does), misrepresentation only permits cancellation 

prospectively, rather than rescission ab initio.23  

13.8 Finally, it is worth noting that contracts of insurance are usually for a specified period (usually one year). At the 

conclusion of that period, the parties will often “renew” the policy. Renewal of a policy forms a new insurance 

contract, meaning that the issues above arise. Of particular significance is that there is a fresh duty of disclosure at 

the time of renewal.  

Is the insured’s claim covered under the policy? 

13.9 The loss must be covered by the policy. This means that the relevant loss must fall within the insuring clause in the 

contract and not fall within any exclusions. The insured must also have complied with any conditions/warranties in the 

contract, breach of which may result in a lack of cover. Such terms are construed on ordinary principles of contractual 

interpretation. 

13.10 If an insurer claims the loss falls within an exclusion, or that the insured has breached a condition of cover, 

consideration of s 11 of the Insurance Law Reform Act 1977 is required. The section limits the effect of any provision 

in an insurance contract which purports to limit or exclude liability of an insurer because of the existence of certain 

circumstances or the happening of certain events. If the provision appears to the Court to have been inserted 

because the event or circumstances defined was likely to increase the risk of loss, the insured will still  be covered if it 

can prove that the loss was not caused or contributed to by those events or circumstances. The section applies to 

clauses such as an exclusion for any loss occurring while the driver of a car is under the influence of alcohol.  

13.11 Issues of timing in relation to the making of a claim may also arise. Contracts of insurance usually have provisions 

regarding when notification of a claim must be received by an insurer. These terms are subject to s 9 of the Insurance 

Law Reform Act 1977: the insured is only bound if the insurer has been “so prejudiced by the failure to comply … that 

it would be inequitable” for the term not to apply. 

13.12 Finally, an insured has a duty of utmost good faith in making a claim. A claim which is either fraudulently made or 

supported by fraudulent evidence can be declined and the contract treated as terminated (even if it would have been 

valid and accepted had the fraudulent evidence not been provided).24  

What is the insured entitled to? 

13.13 Under an indemnity policy, the insured is entitled to be indemnified for his or her loss (and no more). This is subject to 

any limits in the policy, any excess payable and any deduction required for betterment.  

13.14 Where there is no specific provision in the contract, issues can arise as to what measure of indemnity is to be used to 

assess the sum due to the insured. Particular difficulties exist with property policies. The insured may be entitled to: 

reduction in market value of the property; or the cost of replacing or repairing the property. The policy may specify the 

measure to be used, or it may provide a list of possible measures from which the insured or insurer has the right to 

select.25 Absence a provision in the contract, the measure of indemnity will depend on the nature of the loss and the 

value of the damaged property to the insured immediately before the loss.26 

13.15 The insured may also have a right under the policy to reinstatement of property damaged or replacement of property 

destroyed.27 The right to make such an election may be that of the insured or the insurer.  

                                                   

23 Contractual Remedies Act 1979, s 7 

24 Britton v Royal Insurance Co (1866) 4 F&F 905 at 909.  

25 See Skyward Aviation 2008 Ltd v Tower Insurance Ltd [2014] NZCA 76, [2014] 2 NZLR 713; O’Loughlin v Tower Insurance Ltd 
[2013] NZHC 670, [2013] 3 NZLR 275.  

26 QBE Insurance (International) Ltd v Wild South Holdings Ltd [2014] NZCA 447 at [98]-[102]. 

27 See generally Robert Merkin and Chris Nicoll (eds) Colinvaux’s Law of Insurance in New Zealand (Thomson Reuters, Wellington, 
2014) at [8.5].  
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14 Other litigation in an insurance context 

14.1 “Insurance litigation” extends beyond a claim under a policy of insurance. Three aspects are touched on here.  

Suing the insurance broker 

14.2 Contracts of insurance are often concluded through the use of an insurance broker. In most situations the broker is 

the agent of the insured (and not the insurer).  

14.3 If an insured is not covered under an insurance policy formed through the use of a broker, a claim may be possible 

against that broker. This will turn on the terms of the brokerage agreement. Claims may be possible for breach of a 

contractual (and possibly also tortious) duty to take reasonable care to obtain a suitable policy, to disclose all material 

information on the insured’s behalf and to prepare the policy wording. Claims may also be possible for failure to 

renew a policy or to notify the insurer of a claim.28 

Suing an insurer under s 9 of the Law Reform Act 

14.4 Section 9 of the Law Reform Act comes into play in the following circumstances: Party A has a civil claim against 

Party B (e.g. in tort, contract, equity etc); Party B has a liability policy with Party C (the insurer) which covers the claim 

made by Party A; Party B is insolvent. 

14.5 Section 9 creates a “charge” against the insurance monies payable by Party C to Party B, which takes priority to any 

other charge or interest in the money.29 It also gives Party A a direct right of action against Party C to enforce the 

charge (with the leave of the court). In litigation of this sort, Party A needs to demonstrate both that it has a valid 

claim against Party B and that this is a claim that falls within terms of the liability policy.  

Subrogation   

14.6 The rules of subrogation are also important when acting for an insured or an insurer.  

14.7 Subrogation only applies to indemnity policies. When the insured is indemnified by the insurer under the policy,  

the insurer is entitled to exercise any rights the insured has against third parties for causing the relevant loss.30  

This entails a right to use the insured’s name and control the litigation. These rights arise provided there is no 

contrary provision in the relevant policy.  

14.8 Complexities can arise when the insured is underinsured. In such a circumstance both insurer and insured have an 

interest in the recovery of money from a third party. If this occurs, it is the insured who controls the litigation, but any 

recovery, over and above the uninsured loss, must be paid over to the insurer (up to the amount the insured has paid 

to the insured).31  

14.9 It also pays to be aware of the fact that if an insured settles a claim against a third party prior to payment by an 

insurer (thereby eliminating any right to which the insurer can be subrogated), the insured can be liable in damages  

to the insurer (which can be set off against the amount of the insurer’s liability under the policy).32  

15 Procedure/strategy in insurance litigation 

15.1 Much could be said about the procedure and strategy of insurance litigation. However, four key points should  

be stressed. 

Jurisdiction 

15.2 It pays to be aware of two ways in which questions of jurisdiction differ in an insurance context. The first is that s 8  

of the Insurance Law Reform Act 1977 provides that arbitration clauses do not bind an insured who is not in trade. 

The second is that claims under s 9 of the Law Reform Act (see above) must be such that the New Zealand court has 

“subject matter jurisdiction”.33 This usually means the insurer must be resident in New Zealand.  

Burden and pleadings 

                                                   

28 E.g. AON New Zealand Ltd v Attorney-General [2008] NZCA 524.  

29 See generally BFSL 2007 Ltd v Steigrad [2013] NZSC 156, [2014] 1 NZLR 304.  

30 Lord Napier v Hunter [1993] AC 713.  

31 See generally Merkin and Nicoll, above n 27, at [9.1.7].  

32 At [9.1.5].  

33 Ludgater Holdings Ltd v Gerling Australia Insurance Company Pty Ltd [2010] NZSC 49, [2010] 3 NZLR 713; and Bridgecorp Ltd 
(in rec and in liq) v Certain Lloyd’s Underwriters under Policy No B0701LS05809 [2014] NZCA 571.  
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15.3 In a dispute in which an insured claims under a policy, the statement of claim is usually straightforward. This reflects 

the fact that the plaintiff only bears the burden of proving the existence of a policy and an entitlement under that 

policy. Statements of defence can be more complex, particularly if they rely on avoidance for non-disclosure or 

breach of a condition by the insured. It falls to the insurer to establish such defences. 

Privilege 

15.4 Several difficult privilege issues can arise in an insurance dispute. The first relates to whether litigation privilege exists 

over documents created by an insurer when investigating a claim made by an insured. Fine distinctions need to be 

made between communications created (e.g. fire reports) for the purpose of determining whether to accept a claim 

and communications created for the dominant purpose of preparing for anticipated litigation with an insured.34 

15.5 Another issue that can arise relates to solicitor-client privilege. When assessors or investigators are being used, it is 

necessary to ensure that they act as agent of the insured or insurer, as third party communications are not covered 

by legal advice privilege.35 

Experts 

15.6 The use of expert witnesses in insurance litigation is common. For example, experts may be required to give 

evidence on: whether an event is covered by the policy (e.g. what started the fire); whether alleged non-disclosure or 

misrepresentation was “material” (i.e. whether it would have been material to the “prudent insurer”); and whether a 

broker fell below the standard of care expected of brokers. 

 

 

34 Guardian Royal Exchange Assurance of New Zealand Ltd v Stuart [1985] 1 NZLR 596; Guttenbeil v Tower Insurance Ltd [2012] 
NZHC 2016.  

35 See Brandlines Ltd v Central Forklift Group Ltd HC Wellington CIV-2008-485-2803, 11 February 2011. 

 

                                                   

 

 

 
AUCKLAND WELLINGTON 
VERO CENTRE ANZ CENTRE  

48 SHORTLAND STREET 171 FEATHERSTON STREET  
PO BOX 4199 PO BOX 1291 

NEW ZEALAND  NEW ZEALAND 

Disclaimer: This publication is necessarily brief 

and general in nature. You should seek 

professional advice before taking any further 

action in relation to the matters dealt with in 

this publication. 

 


