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Introduction 

[1] Mr England is a real estate agent with Barfoot and Thompson Ltd.  In 2005 

his wife wanted to sell the family home.
1
  Mr England assigned the sole agency for 

the sale of the house to Barfoot and Thompson and advertised the house for sale 

under the Barfoot and Thompson banner.  With Barfoot and Thompson’s permission, 

Mr England also advertised the home on Trade Me  for the purposes of a private sale 

by him.  He eventually sold the house to Mr Hamid.  Unfortunately, the house was 

blighted with leaks.  Mr Hamid sold the property at a loss, and now claims that loss 

back from Mr England and from Barfoot and Thompson.  Mr Hamid says that 

Mr England misled him as to the weathertightness conditions of the house.  Mr 

England says that he did not mislead Mr Hamid and that it was a private sale. 

[2] This case raises issues about whether Mr England made any misleading 

statements, whether he was acting in trade when doing so and, if so, the extent to 

which he and Barfoot and Thompson are liable for any misleading conduct. 

Facts 

[3] The plaintiffs are a married couple, Piers and Anne Hamid, and their 

respective family trusts.  The first defendant, Mr Bruce England, is a real estate 

agent.  The first named second defendant is his wife, Joanne England (formerly 

Suckling).  The third defendant is Barfoot and Thompson Ltd.  Mr England is a 

Barfoot and Thompson agent. 

[4] On 19 April 2006 the plaintiffs entered into a sale and purchase agreement for 

a townhouse at 9B Dallinghoe Crescent, Milford owned by Joanne England (as 

trustee).  In the lead up to the purchase Mr and Mrs Hamid dealt with Mr England.  

He provided them information about the house, including an inspection report by 

CBNZ Consulting dated 28 February 2006 (―CBZ Report‖).  The report stated: 

… the design of the dwelling is such that there are no areas that are likely to 

cause concern in terms of water tightness if maintained in current condition 

and from inspection that can only be considered to be very good. 

                                                 
1
 The home was held by trustees, including his wife. 



[5] This was wrong.  In February 2009 the plaintiffs discovered moisture 

accumulating next to the stairs.  Two reports, one by Prendos and one by Moisture 

Detection Company, revealed that the townhouse has serious moisture ingress 

problems.  The estimated repair bill was in the order of $404,000.  Rather than work 

through repairs, the plaintiffs sold the townhouse for $385,000. 

[6] The plaintiffs now sue the abovementioned defendants for misleading and 

deceptive conduct under s 9 of the Fair Trading Act 1986 relating to the state of the 

townhouse at the time of sale.   

[7] The parties agree that if the plaintiffs prove liability, they have suffered 

damage in the sum of $230,000 plus fees of $11,435.39 and $2,137.50.  The 

plaintiffs’ claim for general damages of $25,000 is denied. 

Disputed facts 

[8] The parties fundamentally disagree about the events leading up to the 

purchase.  The plaintiffs claim that certain statements by Mr England were 

misleading.  The defendants deny this.  The plaintiffs also claim that Mr England 

was acting in his professional capacity rather than a private capacity.  The defendants 

claim the reverse is true. 

[9] To make sense of their respective positions it is necessary to briefly 

summarise the competing versions of events. 

Plaintiffs’ view 

[10] This is the plaintiffs’ account of key events. 

[11] Piers Hamid was a partner for many years in the accounting practice, Hamid 

and McHuchon Ltd.  His last day at his accounting practice was 31 March 2006.  He 

deposes that he had work obligations and a board meeting in Levin on that day up 

until about 4.30 p.m.  When he had finished that meeting, he was picked up by his 

wife and they then went to dinner.  They then spent the following week at Piers’ 



sister’s home in Waitarere (near Levin), driving to Auckland on 7 April, arriving 

around 4.30 p.m. 

[12] Before coming to Auckland, Anne Hamid had begun looking for suitable 

properties to purchase on the North Shore.  She saw a Trade Me advertisement for 

the property before they left Waitarere.  Then on Saturday 8 April they began a 

serious search for properties and open homes to attend over the rest of that weekend.  

Anne saw a Barfoot and Thompson advertisement for the property in the North 

Shore Property Press.  She pointed it out to Piers.  On Sunday 9 April 2009 they 

attended an open home at 79A Nile Road, Milford.  While driving from the open 

home to Glenfield, via East Coast Road, Anne suggested that they drive by 

Dallinghoe Crescent for a look at the property. 

[13] When they arrived there they saw a Barfoot and Thompson ―for sale‖ 

billboard by the letterbox outside.  They were surprised to see an ―open home‖ sign 

given that the Property Press advertisement had stated ―no open homes‖. 

[14] They then met Bruce England and were taken through the property.  At the 

same time they picked up Bruce’s business card and a Barfoot and Thompson flyer 

about the property.  They told Bruce that they liked it.   

[15] Mr Hamid then asked Bruce England a few questions about the house.  He 

mentioned that he had some concerns about the type of cladding and problems with 

leaky buildings.  He then recalls: 

His response were words to the effect ―there are no such problems with this 

house‖, or ―this house does not leak‖.  His reaction to my comment was very 

definite.  To back this up, he showed us a pre-purchase inspection report by 

CBZ Consulting Ltd dated 28 February 2006. 

[16] Mr Hamid says that Mr England told him that he jointly owned and lived in 

the house with his partner, Jo, and that if this was a problem, the Hamids could use 

another agent at Barfoot and Thompson.  Mr Hamid did not think it was necessary to 

use another agent. 



[17] Later that weekend, Mr England e-mailed a copy of the CBZ Report.  

Mr England then e-mailed a valuation dated 30 August 2005 by Bruce Donkin and 

Associates (1990) Ltd, which valued the house at $615,000. 

[18] The Hamids then decided to make an offer on the property for $600,000.  

Mr Hamid says that Mr England responded by e-mail as follows: 

Hi, Thx for the offer it is where we would expect one to start, but not one we 

would be prepared to sell at.  As I said to you the one just down the road just 

sold for $600,000 and would need $30,000 - $50,000 spent on it to bring it 

up to the same standard as ours.  The one at the back of us has just sold 

for over $650,000.  You mentioned you have looked at lots of houses and I 

know myself there are very few properties of this quality, price available in 

this area and location so close to Milford beach & shops.  We would accept 

an unconditional offer from you at $620,000. …  (Emphasis added) 

[19] The ―one at the back‖ was a reference to unit 9C Dallinghoe Crescent.  The 

Hamids accepted Mr England’s view on the house and its value relative to other 

comparable properties, so they increased their offer the next day to $610,000.  

Mr England counter offered with $615,000 which they then accepted.  They did not 

realise at the time however that 9C had undergone major repairs because of 

weathertightness issues prior to sale. 

[20] They signed the sale and purchase agreement on 19 April, which was marked 

―private sale‖.  The Hamids did not think anything of this.  They thought that this 

was an arrangement between the Englands and Barfoot and Thompson and of no 

concern to them. 

[21] Mr Hamid concludes that because of all of the advertising, including the 

Property Press advertisement, the ―for sale‖ and ―open home‖ signs, the flyer at the 

open home as well as the fact that all of Bruce’s e-mails featured Barfoot and 

Thompson logo and details: 

To us he was clearly acting as an agent for Barfoot & Thompson and not in 

any private capacity. 



Defendants’ view 

[22] The defendants have a very different recollection of the events.  This is their 

account.   

[23] Unit 9B was their home at the time that they sold it.  Mr England was also a 

salesperson working out of the Milford Branch of Barfoot and Thompson Real 

Estate.  Joanne England is his wife and a trustee of the family trust that owned the 

house at Dallinghoe Crescent.  They purchased the house from Mary Morgan, who 

was an employee of Barfoot and Thompson Real Estate at the time.  Before settling 

on the purchase of the Dallinghoe Crescent property, the Englands obtained a 

building inspection report confirming to them that the property did not leak.   

[24] Contrary to the account given by the Hamids, Mary Morgan sold the property 

because her personal circumstances had changed and she no longer needed it.  Leaky 

home issues had nothing to do with it. 

[25] Their then neighbour Mr John Lees (who lived at 9C Dallinghoe Crescent) 

explained to them shortly after they moved into the house that he had commenced 

Weathertight Proceedings to recover the cost of repairing his house.  The Englands, 

however, told Mr Lees that they had had their house inspected and they were 

confident that it did not leak. 

[26] After about two years the Englands found mortgage repayments were 

becoming a struggle and decided to sell the property.  They first listed the property 

with Barfoot and Thompson on 2 June 2005.  During the marketing process they 

received feedback that the house needed to be painted to be more presentable so at 

the end of the listing period they took it off the market.  After it had been repainted 

they relisted it with Barfoot and Thompson on 8 February 2006.  The sole agency 

with Barfoot and Thompson ended on 31 March 2006. 

[27] From early March the Englands were permitted to sell the property privately 

and on 30 March 2006, Joanne England listed the property on the Trade Me website. 



[28] At that time the property was already under a conditional contract to Mr Ian 

Gordon and his wife.  The Gordons had obtained a building inspection report, 

namely the CBZ Report.  The Gordons were not able to sell their house and therefore 

the contract was terminated. 

[29] The Englands were delighted that shortly after placing the Trade Me 

advertisement for their house on the internet they received a call from the plaintiffs 

on 31 March 2006.  Mr England recalls that he was out socialising at the time, but 

that the Hamids had just arrived in Auckland and were hopeful that they could look 

at the house that evening.  He telephoned his wife and told her that some people 

wanted to see the house.  Mrs England was mildly annoyed as she was in the process 

of cooking dinner, but she quickly tidied the house up and the plaintiffs came and 

inspected the house. 

[30] Mr England said that Mr Hamid was insistent that any contact with them was 

through the Trade Me advertising and therefore a private negotiation.  Mr England 

says that Mr Hamid was obsessive about this.  An arrangement was made for the 

Hamids to return for another look on the weekend, when an open home was being 

held.  He says that when they visited on the Sunday, Mr Hamid told him that he did 

not want to come to a Barfoot and Thompson open home and insisted that he remove 

the open home signs before they would come onto the property.  Once the signs were 

down, Mr England began showing the plaintiffs around the property. 

[31] At that time it is Mr England’s evidence that there were still materials and 

other products around Mr Lees’ property at 9C indicating that work had been done 

on it.  He advised the Hamids that the house had been re-clad, something that he had 

also told Ian Gordon.  

[32] Mr England categorically denies that he said that the house did not leak or 

even words to that effect.  At best his recollection is that there may have been a 

general discussion about the topic, but based on his training as a real estate agent he 

would never have made any such statement. 

[33] He gave them the CBZ Report to address any leaky home concerns.   



Other evidence 

[34] The Hamids also rely on the evidence of Mr John Lees, the owner of 9C at 

about the time of the sale, and on the evidence of Mr Philip O’Sullivan, a director of 

Prendos.  Mr Lees says that soon after the Hamids moved into the property, he 

approached them and advised them about his leaky home issues.  He recalls that they 

were then satisfied that the house was not a leaky home based on the report that had 

been given to them by Mr England.  Mr Lees also deposes that Mr England was well 

aware of the significant re-cladding that had occurred as a consequence of leaky 

home issues at 9C.  He says that by March 2006 all works had been completed on 

the property, apart from some minor tidying up issues, particularly in the garden.  

Mr O’Sullivan gave evidence that he had assessed 9B Dallinghoe Crescent and co-

wrote a report on it.  Although he was not directly involved in it, he also knew of the 

Prendos report on 9C Dallinghoe Crescent and the remedial work that occurred 

there.  He says that the occupants of houses close to 9C would have seen and heard 

the building activity from approximately 7.30 a.m. to 5.00 p.m. five days a week.  

He makes the point that 9B and 9C are only three to four metres apart.  

[35] In his reply evidence he also says that any benefit of temporary works to 

mitigate alleged defects would have been insignificant and outweighed by the cost of 

necessary replacement in any event. 

[36] He also confirms that the contract works in relation to Unit 9C would have 

been practically complete by December 2005 at the latest and the 90 day defects 

period complete during March 2006.  He was not tested under cross-examination. 

[37] For the defendants, evidence was also given by Ian Gordon as to the events 

surrounding the entrance into the previous conditional contract for the property.  He 

confirmed that Mr England told him about 9C’s weathertightness issues and 

recommended that he get an independent report. Jenni Ebert, who is the manager of 

Milford Real Estate (―MRE‖), provided evidence contradicting that given by the 

Hamids that they visited 79A Nile Road on 9 April 2006, saying that it had already 

been sold.  Mary Morgan, the former owner of 9B and receptionist with Barfoot and 



Thompson denied any suggestion that she was concerned about leaky home issues 

when she sold her house to the Englands.   

Claims 

[38] The nub of the plaintiffs’ claim is that Mr England misled the Hamids as to 

the weathertightness of Unit 9B.  In particular they contend Mr England stated words 

to the effect that ―there are no such [weathertightness] problems with this house‖ or 

―this house does not leak‖.  The e-mail comparing the values of 9B with 9C was also 

misleading as it does not refer to the substantial re-cladding works that were 

undertaken immediately prior to the sale of 9B. 

[39] The defendants contend that: 

(a) Mr England was not acting in trade, as the Hamids sought a private 

sale in response to a Trade Me advertisement; 

(b) The first alleged statement was never made and there is no clear 

evidence of what was in fact said;   

(c) Whatever was said was opinion only; 

(d) The e-mail was not misleading and Mr England had told the Hamids 

about the re-clad of 9C;  and 

(e) In any event, the sale was a private sale and not subject to the FTA. 

[40] Barfoot and Thompson also have a cross-claim against Mr England as to the 

extent to which any liability arises from Mr England’s conduct as a contracted 

salesperson of Barfoot and Thompson. 

Jurisdiction 

[41] Section 9 of the Fair Trading Act 1986 provides: 



Misleading and deceptive conduct generally  

No person shall, in trade, engage in conduct that is misleading or deceptive 

or is likely to mislead or deceive. 

[42] That section is:
 2

 

… directed to promoting fair dealing in trade by proscribing conduct which, 

examined objectively, is deceptive or misleading in the particular 

circumstances. 

[43] It is not necessary to show that the defendant had any intention to mislead or 

deceive anyone.
3
 

[44] ―Trade‖ means:
4
 

… any trade, business, industry, profession, occupation, activity of 

commerce, or undertaking relating to the supply or acquisition of goods or 

services or to the disposition or acquisition of any interest in land. 

[45] ―Business‖ is defined as follows:
5
 

Business means any undertaking — 

(a) That is carried on whether for gain or reward or not;  or 

(b) In the course of which: 

(i) Goods or services are acquired or supplied;  or 

(ii) Any interest in land is acquired or disposed of —  

whether free of charge or not. 

[46] The present inquiry is concerned with whether Mr England was carrying on 

an undertaking in the course of which property is acquired or disposed of – whether 

free of charge or not. 

[47] Whether any conduct is misleading or deceptive is assessed objectively, that 

is by reference to ―whether a reasonable person in the claimant’s situation […] 

                                                 
2
 Red Eagle Corporation Ltd v Ellis [2010] 2 NZLR 492 (SC) at [28]. 

3
 Ibid, at fn 14. 

4
 Fair Trading Act 1986, s 2. 

5
 Ibid. 



would likely have been misled or deceived‖.
6
  In circumstances where the impugned 

conduct is a statement of opinion:
7
 

[54] … It is difficult to see why an honestly held, reasonably based 

opinion should be actionable under s 9 simply because it is not borne out by 

subsequent events.  The person expressing the opinion may have done all 

that could sensibly be done to reach an informed view but would still be 

liable, even if the subsequent events or circumstances were unforeseeable. 

[48] If the conduct is objectively misleading, the next question is whether the 

conduct was a material cause of the loss.  This involves assessing whether the 

claimant was in fact misled by the defendant’s conduct or whether there was another 

exclusively operative cause.
8
  If the claimant’s action contributed to the loss, then 

this may be relevant to the apportionment of loss. 

[49] A principal will be liable for an agent’s misleading conduct where the agent is 

engaged on behalf of the principal and if at the time of that conduct the agent had 

actual or apparent authority to act for the principal.
9
  But both the agent and the 

principal must be acting ―in trade‖ at the time of the misleading conduct. 

[50] In order to qualify for a remedy under the Fair Trading Act the misleading 

conduct must be ―the effective cause or an effective cause‖
10

 of the loss suffered by 

the Hamids. 

[51] As the Supreme Court observed in Red Eagle Corporation Ltd v Ellis:
11

 

The impugned conduct, in breach of s 9, does not have to be the sole cause, 

but it must be an effective cause, not merely something which was, in the 

end, immaterial to the suffering of the loss or damage.  The claimant may, 

for instance, have been materially influenced exclusively by some other 

matter, such as advice from a third party. 

[52] In light of those principles and given the particular facts of this case, the 

following questions require resolution: 

                                                 
6
 Red Eagle Corporation Ltd v Ellis [2010] 2 NZLR 492, at [28]. 

7
 Premium Real Estate Ltd v Stevens [2009] 1 NZLR 148 (CA). 

8
 Red Eagle Corporation Ltd v Ellis at [29]. 

9
 Fair Trading Act 1986, s 45(4). 

10
 Red Eagle Corporation Ltd v Ellis at [29]. 

11
 Red Eagle Corporation Ltd v Ellis at [29];  see also Goldsbro v Walker [1993] 1 NZLR 394 (CA) at 

401. 



(a) Did the defendants act in trade? 

(b) Was Mr England’s conduct misleading? 

- What did Mr England say? 

- Was Mr England’s statement objectively misleading? 

- Was it an opinion? 

- And if so, was it honestly and reasonably held? 

(c) Was the conduct a material cause of Mr Hamid’s loss? 

- Did the conduct in fact mislead Mr Hamid? 

- Did Mr Hamid contribute to his loss?  

(d) What was the loss suffered? 

(e) How should liability, if any, be apportioned? 

Credibility and reliability:  “Private Sale” 

[53] Before I turn to the elements that need to be proven under s 9, both the 

plaintiffs and the defendants strongly argued that this case turns on the credibility of 

either Mr Hamid or Mr England.  After some consideration, counsel have isolated 

the key credibility issue for resolution, namely whether Mr Hamid sought a private 

sale.  Mr England says he did:
12

 

It was at that point that Piers Hamid told me clearly and unequivocally that 

he had no interest in buying the property through Barfoot & Thompson.  He 

went to some pains to explain to me that he wanted to buy it through Trade 

Me.  Piers Hamid made it categorically clear to me that he did not want to 

have any dealings with me in my capacity as a real estate agent for Barfoot 

& Thompson. 

[54] Mr Hamid says that he did not:
13

 

I reject absolutely Mr England’s assertions that I insisted that the sale be 

private sale and not through Barfoot & Thompson.  As a purchaser, I can 

think of no sensible reason to insist upon this. 

                                                 
12

 Brief of evidence of Bruce England, at [3.12]. 
13

 Evidence in reply of Piers Andrew Thomas Hamid, at [16]. 



[55] Counsel assert that this difference is irreconcilable and can only be 

determined on the basis of their respective credibilities.  They say that resolution one 

way or the other will determine liability. 

[56] With some difficulty, I have reached the view that I prefer the account given 

by Mr Hamid insofar as it concerns the specific allegation that he sought a private 

sale, for the following reasons. 

[57] First, on the key issue of whether Mr Hamid sought a private sale, the 

defendants stressed that Mr Hamid requested that the open home signs be removed 

before he entered the premises.  They say that this was indicative of how ―obsessive‖ 

Mr Hamid was about pursuing a private sale.  Mr Hamid describes this allegation as 

―fantasy‖.  I consider it is highly implausible that someone with Mr Hamid’s 

extensive commercial experience would even think it relevant or necessary to seek to 

remove ―open home‖ signs.  As a senior professional accountant of more than 40 

years’ experience he more likely would have simply insisted on a private sale and 

have recorded his position in correspondence. 

[58] Second, I agree with Mr Hamid’s suggestion that it would be bizarre for him 

to insist on the open home signs being taken down to achieve a private sale, while a 

large billboard with all of the Barfoot and Thompson advertising material remained 

in place.  It would require a level of irrationality on the part of Mr Hamid which is 

simply not consistent with a person of his standing and experience.  More plausibly, 

a request to take down the open home signs suggests a desire to see the home in 

private rather than to seek a private sale.  I acknowledge that Mr Hamid did not 

present his evidence on that basis.  He had no recollection of it at all.  That is not 

surprising.  It is a rather innocuous request in otherwise normal circumstances.  But 

when it is put to him as evidence of obsessive behaviour, unsurprisingly he says that 

it is ―fantasy‖.  I do not doubt the genuineness of his response. 

[59] Third, Mr England put significant emphasis on the sequence of events 

commencing with a visit to the premises on 31 March 2006.  As both Mr and 

Mrs England properly conceded, that simply was not possible given the movements 

of Mr and Mrs Hamid in Levin on that day and for the subsequent week.  In addition, 



the timing of the e-mailing of the CBZ Report to Mr Hamid on the evening of 

9 April better reconciles with Mr Hamid’s chronology of key events. 

[60] Fourth, while Mr Hamid may have been motivated to seek a private sale, I 

can see little reason why he would be ―obsessive‖ about such matters.  Ultimately, he 

had a valuation which put the value of the house at about $615,000.  He purchased 

the house for that price.  This tends to suggest a rational decision based on an 

objective measure of value.  If Mr Hamid had been genuinely obsessive, one might 

suggest that he would have insisted on a discounted price reflecting the fact that no 

commission needed to be paid.  He did not do that.  Indeed, there is nothing in the e-

mail correspondence between Mr England and Mr Hamid to suggest that this was a 

factor at all. 

[61] Conversely, Mr England was clearly upset at having his employer ―dragged‖ 

into Court.  If any person needed a reason to be obsessive about an issue, it was 

Mr England.  I do not mean to be critical of him.  My findings do not imply 

dishonesty.  Rather, I perceive that Mr England’s genuine belief that he was engaged 

in a private transaction combined with a desire to protect his employer has led to an 

exaggerated account of Mr Hamid’s conduct. 

[62] Accordingly, if I am pressed to resolve the difference in accounts, I consider 

Mr England’s account that Mr Hamid expressly requested a ―private sale‖ as highly 

implausible.  I reiterate that Mr England may have honestly interpreted events in that 

way.  But I consider that he may have placed all together too much emphasis on 

matters that most likely had no importance whatsoever to Mr Hamid at the time.   

[63] Given the emphasis placed on this by the defendants, I briefly address the 

matters they say point to a lack of credibility.   

[64] It became clear through cross-examination that Mr Hamid erroneously said 

that a Property Press advertisement they relied on, dated 7 April 2006, said ―no open 

homes‖.  In fact, only an earlier Property Press advertisement had said that.  It is said 

that Mr Hamid had ample opportunity to correct this error, but he continued to 

maintain that they had relied on the 7 April 2006 Property Press.  For my part I see 



nothing in this point.  He pointed to the wrong Property Press.  This can be described 

as an honest mistake.  This point might have more gravitas if Mr Hamid invented 

seeing a Property Press advertisement that said ―no open homes‖.  But in fact there 

were Property Presses stating as much and they were simply earlier ones. 

[65] Much is then also made of the fact that Mr Hamid stated that they visited 

79A Nile Road on 9 April immediately prior to visiting the subject site.  Mrs Hamid 

confirmed this as well.  It transpires that there was no open home at 79A Nile Road 

on that date.  The property had already been sold.  I also see nothing in this point.  It 

became apparent that the open home in fact occurred on 19 March and it is likely 

then that the Hamids visited that site on that date.  Their explanation that they must 

have visited another site on Nile Road on that date is not implausible.  It is suggested 

that Mr Hamid was being argumentative as he initially refused to back down on this 

point.  A genuine mistaken belief can often lead to a deponent being argumentative.  

That is because they genuinely believe what they are saying.  We need, however, to 

remind ourselves again that we are dealing with events after a lapse of more than 

five years.   

[66] There is a further suggestion that the entry by Mrs Hamid of ―Nile Road‖ into 

her diary on 9 April was a fabrication.  Mr Hooker says that ―fading memory cannot 

explain wrong allegedly contemporaneous records‖.  With respect to the careful 

submissions from Mr Hooker, this overstates matters.  I am certainly not prepared to 

find that Mrs Hamid was a dishonest witness on the stand.  I note that this issue was 

not put directly to her.  I note also that it does not refer to ―79A Nile Road‖.  It 

simply refers to ―Nile Road‖.  There are other obvious explanations for this, namely 

that the entry was put in on the wrong date.   

[67] It is then said that Mr Hamid’s explanation for visiting a site that had been 

sold, namely that the agent may have not known that the property was sold, is 

evidence of contrivance.  While that may be so, another available inference, one that 

I prefer, is that Mr Hamid was seeking simply to explain an honestly held belief that 

he had visited 79A Nile Road prior to his visit to the subject site.  



[68] Overall, I am satisfied that no other matters raised by counsel significantly 

undermine the credibilities of Mr and Mrs Hamid.  While plainly their recollections 

were in error in several respects, they were not such as to bear on the truthfulness of 

their testimony.  The same can be said for the Englands who ultimately had to make 

significant concessions on what were firmly held beliefs as to what occurred.  I have 

referred for example to their insistence that the first meeting occurred on 31 March 

2006.  That simply could not have been the case.  Mr and Mrs Hamid were in Levin 

that day.  Mr Hamid attended a full day board meeting there.  That board meeting did 

not conclude (based on the objectively verifiable data) until 4.30 p.m.  Mr Hamid 

says that the board members stayed to socialise after that.  In any event, the earliest 

Mr and Mrs Hamid could have made it to Auckland would have been a fortuitously 

timed flight arriving in Auckland around 6.00 p.m. with an arrival at Milford 

between 6.30 p.m. and 7.30 p.m. (prior to the England’s dinnertime).  The Englands 

quite properly accepted that this was unlikely. 

[69] All of this does not then necessarily lead to an inference that the Englands 

were untruthful.  They honestly held a view as to timing and what they thought was 

sought by Mr Hamid.  But they were mistaken. 

Were the defendants acting in trade? 

Mr England 

[70] I have found that Mr Hamid did not specifically seek a private sale.  I also 

consider that Mr England was perceived by the Hamids to be acting in a professional 

capacity.  The open home employed Barfoot and Thompson paraphernalia, including 

a large Barfoot and Thompson real estate sign.  The Hamids were given information 

with the Barfoot and Thompson label and supplied with a Barfoot and Thompson 

card with Mr England’s contact details.  His e-mail correspondence was signed off in 

the following way: 

BRUCE ENGLAND  

Barfoot & Thompson Milford Office 

Mobile: 



After hours: 

[71] I turn now to the evidence that the negotiations were nevertheless conducted 

on a personal rather than professional footing.  Mr Hooker referred me to the e-mail 

correspondence between Mr Hamid and Mr England that addresses the property in 

the first person plural.  For example, Mr Hamid’s e-mail to Mr England dated 

14 April 2006 states: 

We like your place and we would like to make an offer which caters, as 

much as possible, to your circumstances. 

[72] Notably, also the subject title of Mr Hamid’s e-mail is: 

Your Townhouse 

[73] Mr Hamid’s e-mail also concludes with the following comment: 

We would offer a price of $600,000.  We are aware of the previous 

conditional offer of $625,000 which fell through, and the valuation last 

August of $610,000.  We have also considered the current market conditions 

and how they have impacted recently.  We believe that this offer is realistic 

in the circumstances and our approach to settlement may be of value to you. 

[74] The balance of the e-mail correspondence has the appearance of two persons 

engaging in a private or personal transaction.  The benefits of the proposed 

agreement are expressed as personal benefits to those engaged in the 

correspondence.  For example, Mr Hamid’s e-mail to Mr England dated 15 April 

reads as follows: 

Your position and comments noted.   

If settlement is not an issue for you it may be simpler to refer to a more 

normal arrangement of contemporaneous settlement and possession.  We 

could just make that say 90 days from contract signing with a ten per cent 

deposit.  

You get certainty and we get three months to realise Manuka Road. 

[75] Mr England responds: 

Hi, Thanks for the counter offer we are getting close.  Settlement on 30
th
 

May would suit us.  Our bottom dollar would be $615,000 with a ten per 

cent deposit.  This will secure the home for you.  We await your reply. 



[76] I accept Mr Hooker’s submission that this does not bear the hallmarks of a 

professional agent engaging with a purchaser.  Rather, it suggests a private 

negotiation between two parties with vested interests in the property sale. 

[77] All of this, however, needs to be balanced against the evidence that 

Mr England not only had a private interest but was apparently acting in a 

professional capacity when dealing with the Hamids.  Indeed, the Hamids have never 

denied their knowledge that they were dealing with a property owned by 

Mr England.  Rather, their consistent position has been that they were dealing with a 

professional real estate agent who was selling his own property. 

[78] In relation to Mr England’s direct evidence that Mr Hamid requested a 

private sale, given the personal tenor of the communications he may well have 

gained that impression from the Hamids.  But objectively, both Mr England and 

Barfoot and Thompson held themselves out to the public as overtly managing the 

sale in a professional capacity.  It is notable in this regard that the flyer handed to Mr 

and Mrs Hamid when they first visited the property includes the following notation 

in red ink:
14

 

VIEW:  www.barfoot.co.nz/334584 

SOLE AGENCY 

[79] It is not surprising therefore that the Hamids thought that while they were 

dealing with the personal property belonging to Mr England, they understood it was 

under the auspices of Barfoot and Thompson. 

[80] There is also evidence that, as at the date of their visit on 9 April 2006, 

Barfoot and Thompson had reacquired the sole agency for the property.  There is also 

evidence that Mr England was afforded the right to sell the property in his private 

capacity.  But unless that was spelt out to the Hamids, they were entitled to assume 

that Barfoot and Thompson were responsible for the management of the sale of the 

property. 
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[81] I turn however to the sale and purchase agreement.  At the time of the sale 

and purchase agreement Mr Hamid must have been aware the sale was a private sale.  

Whatever ostensible authority Mr England may have had during the negotiation 

process, that ended at the point of the execution of the sale and purchase agreement. 

[82] Mr Hooker invites me to infer from this that the prior negotiations were 

therefore conducted on a private sale basis.  I do not accept this as at the time of the 

conduct it would have been reasonable for the Hamids to assume that the sale was 

conducted under the umbrella of Barfoot and Thompson.  But I accept Mr Hamid 

cannot say at the point of execution that he was under any misapprehension in that 

regard.  His professionalism should have alerted him to the implications of executing 

a private sale and purchase agreement. 

[83] But I do not consider that the cessation of apparent authority absolved 

Mr England of any prior misleading conduct.  For my part, I am assisted by the 

purpose of the Fair Trading Act.  Its primary driver is consumer protection through 

fair dealing.  In my view s 9 is not so much concerned with the outcome of any 

misleading conduct, but rather with the misleading conduct itself.  If that conduct 

induces a person to purchase goods or services under some misapprehension of fact, 

then the policy of the Act is that such conduct is to be discouraged.  The fact 

therefore that Mr England and the Hamids concluded an agreement on a private basis 

does not, in my view, sever the connection to the impugned conduct that may have 

led to the purchase of the property.
15

  If, for example, Mr England had misled the 

Hamids as to a relevant question of fact, but the Hamids concluded the agreement 

through another agent, in my view Mr England could still be found liable for his 

misleading conduct.  That he missed out on the commission does not matter much, 

provided that he was at the relevant time acting in trade. 

[84] Accordingly, I find that Mr England was ostensibly acting in trade at the time 

he made his representations to the Hamids.  He is therefore accountable for his 

misleading conduct, if there is any.   
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Barfoot and Thompson 

[85] As Mr Hern accepted, if the Hamids’ evidence is preferred then Barfoot and 

Thompson is deemed liable for the consequences of Mr England’s 

misleading/deceptive conduct.  That is a corollary of s 45(4) FTA.  That section 

provides: 

(4) Any conduct engaged in on behalf of a person other than a body 

corporate— 

 (a) By a servant or agent of the person acting within the scope 

of that person's actual or apparent authority; or 

 (b) By any other person at the direction or with the consent or 

agreement (whether express or implied) of a servant or agent 

of the first-mentioned person, given within the scope of the 

actual or apparent authority of the servant or agent— 

 shall be deemed, for the purposes of this Act, to have been engaged 

in also by the first-mentioned person. 

[86] Mr Hern submitted that this was because my express preference for 

Mr Hamid’s account would be tantamount to a finding that Mr England acted with 

actual authority, rather than apparent authority.  With respect to his careful 

submission, that is not the basis for Barfoot and Thompson’s liability.  Indeed, it 

might be said (though not argued) that Mr England’s conduct was not ―engaged in on 

behalf of‖ Barfoot and Thompson when dealing with the Hamids.  But critically, 

Mr England appeared to be acting on its behalf in a public and overt way.  In my 

view it is sufficient that Barfoot and Thompson allowed Mr England to sell a 

property for his personal benefit while ostensibly it retained the sole or general 

agency. 

[87] I see an important policy reason for this result.  Real estate agencies play a 

key promotional role in property transactions.  Their involvement provides surety 

that the sale will be conducted in a professional way.  Accordingly, when they 

advertise a house for sale, the public are entitled to expect a high level of 

professionalism and fair dealing from their agents. 



[88] As Mr England was acting ―in trade‖ or in the business of selling houses at 

the time of the conduct, Barfoot and Thompson are therefore liable for that conduct 

(if misleading) because he acted with their apparent or actual authority to do so.   

Mrs England 

[89] I do not consider, however, that Mrs England was acting in trade.  She was 

not engaged in an ―undertaking in the course of which‖ an interest in land was 

sold.
16

   She was simply an innocent vendor of the property and signed the sale and 

purchase agreement.  In this respect I consider that there must be some engagement 

in the act of trade or business.  Unlike Mr England who was plainly in the act of 

promoting and selling the house, Mrs England was a passive, though interested, 

spectator.  The FTA is not directed at her. 

[90] I am also grateful for the assistance of counsel in citing the decision of 

Clifford J in Cashmore v Sands.
17

  Clifford J refers to authority that supports the 

basic proposition that a one-off transaction for personal benefit is unlikely to qualify 

as an activity done ―in trade‖.
18

  I consider this to be particularly relevant to the 

claim against Mrs England as the vendor.  From her perspective this was plainly a 

―one-off‖ transaction for personal benefit.  She was not ―in trade‖ when selling the 

family home.  I therefore do not consider that she can be liable under the Fair 

Trading Act for the misleading conduct, because she was never in trade.   

Was Mr England’s conduct misleading and capable of being misleading? 

What did Mr England say? 

[91] The alleged misleading conduct is in two parts. 

(a) That Mr England said or made statements to the effect that ―there are 

no such [weathertightness] problems with this house‖ and/or ―this 

house does not leak‖; 
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(b) That Mr England’s 14 April e-mail provided a false and misleading 

comparison to Unit 9C, by omitting to also record that 9C had 

recently been re-clad. 

[92] Mr England denies making any categorical statement to the effect that ―this 

house does not leak‖.  He says at best:  ―I might have said that I was not personally 

aware of any problems‖.  He also contends that the e-mail is not misleading.  He 

genuinely believed that the two units were comparable and that in any event he told 

the Hamids about the re-cladding. 

[93] I approach the alleged statements in context and not as isolated events.  The 

context is relevant to building a plausible account of what in fact was said and 

understood by the Hamids and whether what was said was misleading.  Dealing first 

with the events leading up to the ―statements‖, I accept that Mr and Mrs Hamid put 

little store in the fact that the house was advertised on Trade Me.  The significant 

amount of information from Barfoot and Thompson or associated with Barfoot and 

Thompson would have, in my view, overwhelmed the Trade Me advertisement even 

if it triggered the Hamid’s initial interest.  As I have said, I have little doubt that the 

Hamids thought they were dealing with a professional agent selling his property with 

the imprimatur of Barfoot and Thompson.  This is important as it carries certain 

connotations, including a professional response to queries.   

[94] I turn then to the specific evidence.  Mr England insists that he did not make 

any categorical statement of fact.  He says that he had been trained not to do so.  This 

reinforces my view that both parties perceived that the statements were being made 

in a professional way by a professional person.  I accept Mr England’s account that 

he would have been careful not to be categorical about the position and would have 

likely qualified his position in this way.  Clearly however he said something to 

trigger the discussion and subsequent production of the CBZ Report.  I therefore 

proceed on the basis that Mr England said, ―I am not personally aware of any 

problems‖ or something to similar effect.  But I do not think this absolves him of 

misleading conduct if the statement in context tended to mislead.
19

 

                                                 
19

 Des Forges v Wright [1996] 2 NZLR 758 at 764. 



Was Mr England’s statement objectively misleading? 

[95] I consider Mr England’s statement was objectively misleading. 

[96] A statement that ―I am not personally aware of any problems‖, is a statement 

of fact, namely that the speaker has no knowledge of any such problems.  If that 

speaker is in fact aware of a problem and does not convey the relevant facts, then 

that is misleading conduct.
20

   

[97] In this case Mr England was aware of a report that identified moisture 

readings that did not comply with building standards.
21

  He was also aware that the 

report recommended action in relation to the exterior cladding.  That report records a 

measured moisture percentage of 30 per cent for the exterior wall under the side 

window joinery.  It then says: 

Summary: 

Areas tested as listed above show some moisture content in wall framing. 

There appears to be a higher moisture reading noted under the dining room 

side window joinery.  We were unable to confirm the reason or source for 

this. 

Please note that the council / building code standard = 24 % and major wall 

lining manufacturers specifications = @ 16 %. 

Most areas tested fall with-in building code specifications for this random 

moisture test for this address. 

At least three (3) points were noted on the exterior cladding of this home 

which will require / benefit with some attention i.e. 1) Flexible seal around  a 

pipe penetration through the wall cladding system behind the H.W.C. 

2) Flexible seal around the timber bearers which support the rear facing 1
st
 

floor deck structure where they past[sic] through the house wall cladding. 

3) Have repaired / flexible sealed where the upper rear deck handrail system 

meets with the house wall cladding. 

[98] This is hereafter referred to as the First Report.  
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[99] To explain his failure to mention this report, Mr England says that he spoke 

to a Mr Simmonds who explained to him that this moisture issue could be addressed 

by putting silicone on the window, which he may have done some time later.
22

  In his 

evidence in chief he also says he arranged an inspector, Nigel Purdy, to have a look 

at the unit.  Apparently Mr Purdy confirmed to Mr England that there were no 

weathertightness issues.  Finally, he also had the CBZ Report that said that the house 

was weathertight.    This records:
23

 

… the design of the dwelling is such that there are no areas that are likely to 

cause concern in terms of water tightness if maintained in current condition 

and from inspection that can only be considered to be very good. 

[100] This report also details moisture readings, none of which exceed the then 

building standard of 20 per cent. 

[101] But Mr England’s message to Mr Hamid was that he was not ―aware of any 

problems‖.  His statement was, therefore, factually incorrect.  There were problems 

reported in the First Report with recommendations for action.  Mr England should 

have said that there were two reports.  Instead he produced only the account most 

favourable to him.  I am also not satisfied that he had undertaken the works 

recommended in the First Report. He was as best unclear as to what of the 

recommended works were done.
24

  It is plain to me that some at least were not done. 

He accepted as much. Further, the CBZ Report did not specifically address the 

moisture readings known to him.  Mr England therefore could not be confident that 

the earlier report was irrelevant or that the earlier problems had been rectified.  I note 

also that Barfoot and Thompson deemed the earlier report to be sufficiently relevant 

to specifically refer to it in their records. 

[102] Overlaying all of this is the fact, known to Mr England that the neighbouring 

unit, built at the same time as part of the same development, suffered from serious 

weathertightness issues.  Mr England must have been alert to the potential for the 

same issues to affect Unit 9B. 
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Opinion? 

[103] I am cognisant of the guidance afforded by the Court of Appeal in Premium 

Real Estate Ltd v Stevens.
25

  In line with that authority, the defendants submitted to 

me that Mr England’s statement was no more than an honest expression of opinion, 

reasonably based.  They refer in particular to the existence of the CBZ Report and 

that Mr England was not an expert. 

[104] I disagree.  First, as I have said, the statement was not purely an expression of 

opinion.  He was aware of the problems and recommendations noted in the First 

Report and did not mention them.  Second, even if his statement was an opinion, it 

did not have a reasonable basis.  I approach this on the footing that he is a 

professional real estate agent, not a builder, with expertise on the information 

required by prospective purchasers.  While Mr England’s ―opinion‖ was informed by 

the CBZ Report, he could not have been reasonably satisfied that the problems 

identified in the First Report were no longer relevant, because he knew that the key 

actions recommended by the report were not undertaken or undertaken belatedly.  It 

was equally not reasonable for him to opine that he was unaware of the problems 

raised in that report and/or not to produce it. 

[105] I also consider that any reliance placed on the CBZ Report by Mr England 

must have come with erroneous disregard to the incontrovertible and seriously 

adverse moisture reading and recommendations contained in the First Report.  The 

CBZ report, in this context, could not provide a reasonable basis to deny awareness 

of the problems identified in the First Report. 

[106] For completeness, I do not consider that Mr England’s view was dishonest.  

But in expressing a state of awareness or something to similar effect, he needed to 

bring to Mr Hamid’s attention the facts known to him, especially as a professional 

real estate agent, including the earlier moisture reading and that the recommended 

works were not undertaken.  The authorities show that a person need not intend to 
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mislead and that an innocent or honest mistake can nevertheless be misleading.
26

  If 

it was an opinion, as I have said, it was not reasonably held. 

E-mail 

[107] It is not necessary for me to address at length the second allegation of 

misleading conduct, namely the e-mail.  I simply observe that the e-mail conveys no 

more than an impression that the value of Unit 9B is comparable to 9C.  Implicit in 

that is an opinion that the comparison is a reasonable one.  But it is not a warranty as 

to value or comparability.  Nor does it convey any impression as to the 

weathertightness of either 9B or 9C.  The plaintiffs make much of the fact that 

Mr England omitted to refer to the re-cladding of 9C.  This is disputed by 

Mr England.  In any event, Mr England was expressing no more than an opinion that 

the two units are worthy of comparison.  In all the circumstances, therefore, I do not 

consider that the e-mail was misleading or deceptive conduct for the purposes of the 

FTA.  At most it might be said to compound the failure to refer to the problems 

identified in the earlier report. 

Did the conduct cause the plaintiffs’ loss? 

[108] Mr Hern submits that it was the content of the CBZ Report that persuaded 

Mr Hamid to purchase the property.  Mr Hern refers to the cross-examination by 

Mr Hooker of Mr Hamid: 

Q. It was this report [the CBZ Report] that convinced you to buy the 

house, wasn’t it? 

A. No it wasn’t, not on its own. 

Q. You wouldn’t have bought the house without seeing this report 

though, would you? 

A. Oh that would be for sure, yes.  I would have got one of my own. 

[109] This exchange gives rise to three related issues namely: 
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(a) Was Mr Hamid misled? 

(b) Was Mr Hamid influenced exclusively by the CBZ Report? 

(c) Was Mr England simply a conduit for the CBZ Report? 

Was Mr Hamid misled by Mr England? 

[110] Mr Hooker submits that the parties were dealing with an issue that was 

clearly an area of building expertise about which Mr England neither professed nor 

had any experience.  In any event, he further contends, Mr England’s statement was 

a ―very minor act‖ compared to the CBZ Report.  He then draws an analogy to 

Rumpe & Ors v Camrol Pty Ltd & Ors.
27

  In that case, the vendor said he thought 

that the bar was licensed to 3.00 a.m., but that the purchaser should make his own 

enquiries.  The bar was not licensed to 3.00 a.m., nevertheless the purchaser’s 

misleading conduct claim was rejected because he could not establish reliance. 

[111] Mr Hamid did not rely on Mr England’s building expertise.  I am satisfied 

that he relied on his knowledge of any problems.  Implicit in that is reliance on the 

information in Mr England’s possession, positive and adverse, dealing with leaky 

home issues.  Mr Hamid had no reason to suspect that Mr England would have 

omitted reference to an adverse report.  I am also satisfied that with Mr England’s 

lack of awareness of problems, combined with the CBZ Report, Mr Hamid did not 

pursue the issue further and proceeded with the purchase. 

[112] I am therefore satisfied that Mr Hamid reasonably relied on Mr England’s 

statement (or a statement to similar effect) to undertake the purchase.  He was 

heavily tested under cross-examination and did not resile from his position.  As I 

have said, his credibility remained intact.   

[113] Rumpe has little relevance to the present case because there is no evidence 

that Mr England recommended that Mr Hamid undertake his own assessment. 
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Influence of the CBZ Report 

[114] There can be little doubt that the CBZ Report was a primary factor in 

influencing Mr Hamid to purchase the property.  He freely accepts that without it he 

would not have purchased the property.  But I do not consider that this is sufficient to 

sever the purchase from Mr England’s misleading conduct.  While the report was a 

primary factor, it was not the sole factor in influencing Mr Hamid to purchase the 

property.  I accept Mr Hamid’s evidence that he was led to believe by Mr England 

that there were no leaky home problems with the house.  The effect of that 

misleading conduct was compounded rather than overtaken by the CBZ Report.  

Moreover I accept that had Mr Hamid been told about the earlier report he would 

have done more to protect his position.  

Conduit 

[115] For completeness I address the third issue, namely whether or not 

Mr England was simply a conduit for the CBZ Report.  If Mr England was simply a 

conduit, then any representation made in that report might be said to be covered by 

the conduit defence.  The availability of that defence has been described in the 

following way by the Supreme Court in Red Eagle Corporation Ltd v Ellis:
28

 

[38] … In order to be seen to be a mere conduit, the conveyor of 

misleading or deceptive information must have made it plain to the recipient 

that he or she is merely passing on information from another, without giving 

it his or her own imprimatur, that is, making it appear to be information of 

which the conveyor has firsthand knowledge.  Unless it must be obvious to 

the recipient that information is second-hand only (hearsay), the conveyor 

who does not make that clear must accept the risk that he or she will 

reasonably be taken by the recipient to have spoken from personal 

knowledge. 

[116] Plainly Mr England was not an author of the report and did not assume 

responsibility for the comments in the report.  I consider that the conduit defence is 

available to Mr England insofar as concerns the contents of the report.   
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[117] But as I have said, it was Mr England’s state of awareness or knowledge that 

was initially critical.  It left Mr Hamid with the clear but erroneous impression that 

Mr England was not aware of any problems.  On that basis, while Mr England was 

simply a conduit for the CBZ Report he remains accountable for the impression he 

left with Mr Hamid, namely that he was not aware of any problems.  This was at 

least ―an‖ effective cause, in combination with the CBZ report, of the decision to 

purchase and the loss suffered by the Hamids.  I consider however that the conduit 

defence is relevant to the apportionment of liability as it would be unfair to attribute 

the errors in that report to Mr England.   

Did Mr Hamid contribute to his own loss? 

[118] Mr Hooker contends that Mr Hamid should have undertaken his own 

inquiries and in particular should have at least searched the Council’s files.  Had he 

done this, he would likely have discovered the leaky home issues that affected 9C.  

Mr Hooker produced information he says would have appeared on the file.   

[119] Mr Hern submits that Mr Hamid was a sophisticated purchaser who should 

have taken greater care in addressing his own interests. 

[120] It is surprising that Mr Hamid did not at least inspect the Council file given 

his professional background.  He did not do any further research on the house.  It 

could be fairly said that he, unreasonably, put too much faith in Mr England’s 

statement and the CBZ Report, as they were not warranties as to the condition of the 

house.  While this is not relevant to causation, it is relevant to the apportionment of 

responsibility for the loss suffered.  As has been often said in this context, s 9 is not a 

guarantee against an imprudent purchase.  Sophisticated purchasers of real estate 

who do not bother to obtain a LIM or inspect the Council file take at least some risk 

that information from the vendor may be flawed.  The ability to check the Council 

file for issues and to confirm that all relevant consents and permits have been 

obtained is an important tool for house buyers.  While the availability of this material 

does not absolve Mr England from liability, it is part of the matrix against which to 

fairly assess liability under consumer protection legislation such as the FTA.  The 



position might be different had I found dishonest misrepresentation.  Then the policy 

underlying the FTA might demand greater accountability.  But that is not the case. 

[121] There is however no evidence before me that a search of the Council file 

would have revealed the leaky home issues.  Mr Hooker did table information that 

was obtained from the Council file that referred to a weathertight claim concerning 

Unit 9C.  But he could not say with any surety that it was on the file at the time of 

Mr Hamid’s purchase.  I am not prepared to infer that it was.  This then begs the 

question of whether Mr Hamid should nevertheless carry at least some responsibility 

for an inadequate due diligence process. 

[122] The Court of Appeal in O’Hagan v Body Corporate 189855 [Byron Avenue]
29

 

stated that in a leaky home context liability cannot be apportioned to a purchaser 

without evidence on what would have been revealed on inspection of the files.  

However, I am doubtful that the Court intended that reasoning to apply absolutely to 

cases involving sophisticated purchasers like Mr Hamid under the FTA.  As I have 

said, consumer protection legislation is not a warranty, particularly where the 

purchaser is well able to protect his or her own position with simple steps.  The 

Supreme Court has also endorsed adjustment depending on the characteristics of the 

parties.
30

 

[123] Furthermore, it is the combination of factors in this case that inclines me to 

the view that Mr Hamid should carry some responsibility. While Mr England misled 

Mr Hamid, there is an element of Mr Hamid imprudently seizing upon the CBZ 

report even though it was not obtained for him. He signed a private agreement while 

at the same time insisting that Mr England and Barfoot and Thompson remain 

accountable to him as people in trade. He then, contrary to what his profession 

would no doubt recommend, bought without any further due diligence.  

[124] Accordingly, I find that Mr Hamid contributed to his own loss and that this is 

relevant to the total quantum of damages payable. 
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Cross Claim 

[125] The third defendant makes a cross claim against the first defendant for 

liability it may have as a consequence of the first defendant’s actions. By the end of 

the proceedings I was not entirely clear whether the third defendant accepts that it 

must be liable under s 45(4) if I find that the first defendant acted with the apparent 

authority of the third defendant. I apprehend that the third defendant accepts liability 

only if I find that the first defendant did have such authority. The cross-claim 

therefore rests on the fact that Mr England had no actual authority to sell on behalf 

of the third defendant. 

[126] As foreshadowed above at [88], I consider that Barfoot and Thompson must 

account to the Hamids because it held itself out as having the agency in respect of 

the property. Whether or not Mr England had actual authority is moot. It would cut 

across the policy overt in s 45(4) for Barfoot and Thompson to be able to avoid 

liability by simply demonstrating that there was no actual authority.  In my view, the 

Act’s purpose is better served by holding Barfoot and Thompson to account for 

allowing Mr England to appear to have their authority when dealing with the public.  

[127] Having said that, I consider that this claim is better ventilated at the point of 

apportionment. It needs to be recognised that Barfoot and Thompson did not actively 

engage in any misleading or deceptive conduct, other than by virtue of Mr England’s 

failure to appraise the Hamids of the existence of the First Report.  Barfoot and 

Thompson in fact had that report on their records and there was evidence that they 

make such information  readily available to the public – a practice to be applauded. 

Quantum 

[128] The parties have quantified the primary loss at $230,000 plus fees of 

$11,435.39 and $2,137.50. 

[129] The plaintiffs seek general damages of $25,000.  This figure is at the upper 

end of general damages in awards in the leaky home context. But in those cases the 

plaintiffs have invariably lived through a very stressful rebuild. The plaintiffs have 



not done this, having elected to sell at a loss.  While clearly this whole episode 

would have been extremely stressful for the Hamids, I do not consider it warrants a 

general damages award of that magnitude. On that basis I reduce the general 

damages component by 25 per cent.  Accordingly the quantum of damages is 

$18,750. 

[130] The first defendant now accepts that the rental costs are proven, but there 

should be some discount for costs saved and interest earned on the sale proceeds of 

the house.  On the submissions of the first defendant, the rental has been $65,000 

and interest earned on the sale price has been $34,000.  Other costs saved were not 

quantified (e.g. insurance, rates etc.). 

[131] I accept that the interest earned is a benefit of the sale proceeds that should be 

offset.  I also accept that rates and insurance costs have been saved. Other potential 

costs saved are too diffuse to quantify.  

[132] I therefore grant leave to the parties to file submissions in relation to the 

interest earned, insurance and rates saved within 14 days. This should be capable of 

exactitude and agreement.  It is the amount of interest earned by the Hamids that is 

relevant.   

Apportionment 

[133] In terms of the principles underlying apportionment, this Court is not bound 

by the law pertaining to remedies for tort.  The FTA affords a wider discretion, 

allowing an award less than the full loss to be made if that would do justice between 

the parties.
31

  For analytical assistance, I adopt an approach analogous to that taken 

by this Court in Mok v Bolderson,
32

 namely I apportion liability with regard to the 

full context, including: 

(a) The role played by the first and third defendants; 
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(b) The benefit obtained by them; 

(c) Their relationship or proximity to the plaintiffs;  and in this case 

(d) The plaintiffs’ contribution to the loss. 

Role 

[134] As to role: 

(a) Mr England can hardly be said to be responsible for the leaky home.  

But he could have prevented Mr Hamid’s loss had he referred to the 

problem and actions recorded in the First Report.  Therefore as 

between Mr Hamid and himself, he was primarily responsible for the 

loss. 

(b) Barfoot and Thompson must assume responsibility through 

Mr England, but as between them, Mr England was the primary actor. 

(c) Mr Hamid should have taken better care of his interests.  

(d) The CBZ Report was a primary factor in the purchase. 

Benefit 

[135] As to benefit, Mr England benefited directly from the misleading conduct.  

Any risk he assumed on his purchase was transferred to Mr Hamid.  But he is also 

clearly a victim and it would be divorced from reality to suggest he has benefited 

from his misleading conduct beyond this transfer of exposure.  Barfoot and 

Thompson derived no clear benefit, other than potentially a commissioned sale prior 

to Mr England assuming the capacity to sell privately.   



Relationship/Proximity 

[136] Mr England was the most proximate to Mr Hamid in terms of responsibility 

for Mr Hamid’s loss.  Barfoot and Thompson was one step removed.  But both are 

sufficiently proximate to be accountable either through the operation of s 45(4) or as 

a matter of policy.  Having said that, Barfoot and Thompson did no more than to lend 

their ostensible authority to Mr England, and this should be factored into the 

apportionment of liability. 

[137] On the basis of the foregoing, as between them, the first defendant should 

account for 80 per cent of the plaintiffs’ loss.  The third defendant should separately 

account for 20 per cent of the loss to the plaintiffs. 

Contribution 

[138] Mr Hamid should bear 25 per cent of the loss because he contributed to it in 

the following ways: 

(a) He signed a private agreement – this should have alerted him to the 

fact that Barfoot and Thompson was not then involved and 

Mr England was signing in a personal rather than professional 

capacity.  This should have put someone in his position on inquiry 

about what reliance he could fairly place on what Mr England had 

told him. 

(b) While he was misled, he did nothing to protect his own position – he 

was a sophisticated purchaser and he could not expect that 

Mr England or Barfoot and Thompson would fully warrant that the 

house was weathertight. 

(c) Mr Hamid clearly placed most reliance on the CBZ Report.  While 

this did not sever causation, it would not be fair in my view to ignore 

the effect of this report in the decision making process.  As 



Mr England was simply a conduit, he should not be fully accountable 

for that effect. 

Outcome 

[139] I award to the plaintiffs: 

(a) $182,679.67, being 75% of the primary loss quantified at [128]; 

(b) $14,062.50, being 75% of the general damages quantified at [129]. 

[140] Eighty per cent of these sums are payable by the first defendant and 20 per 

cent payable by the third defendant.  While I have allocated liability on this basis, 

this does not preclude the first and third defendants reaching agreement as between 

them.  But the plaintiffs have a remedy against them as specified herein. 

[141] I reserve leave to the parties to file memoranda in relation to additional costs 

claim as per paragraph [132] within 14 days.  I note that interest on the damages was 

not addressed in closing, but was specified in the statement of claim.  The 

memoranda should address this aspect as well. 

Costs 

[142] Costs shall be awarded to the plaintiffs on a 2B basis, together with ordinary 

disbursements.  Memoranda as to quantum to be filed within 14 days. 

 

 _________________________ 

 Whata J 

 


