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Introduction

[1] Between May 1999 and January 2000, a number of townhouses were erected

on a site near Newmarket Park, in Auckland, now known as 3 Laxon Terrace.  The

units were poorly built.  Defective building work resulted in severe water ingress.

The timber framing rotted.

[2] The townhouses are each comprised and described in strata titles issued under

the Unit Titles Act 1972.  Body Corporate 199348 (the Body Corporate) and the

individual proprietors of the townhouses (the original plaintiffs) sued the Auckland

City Council (the Council) and Progressive Building Systems Ltd to recover losses

alleged to have been suffered due to defects in the construction of the units.  Other

parties were joined to the proceeding, on the application of the Council.

[3] The Council and most other defendants settled the claims made by the Body

Corporate and the individual proprietors.  The Council took an assignment of the

rights of the Body Corporate and individual proprietors, so that it could pursue

claims against the remaining defendants, Mr Greg Nielsen and Mr Wayne Scarrott.

Subsequent to the assignment, the Council settled its claim against Mr Scarrott.

[4] Mr Greg Nielsen was a director of companies involved in the development

and construction of the units.  He is sued on the basis that he, personally, assumed

duties owed by developers to property owners.

[5] The Council, the Body Corporate and the individual plaintiffs (the current

plaintiffs) sue Mr Greg Nielsen to recover the amount paid on settlement and the

balance of the original plaintiffs’ losses.  Mr Greg Nielsen denies liability.

The issues

[6] There are three issues for determination between the current plaintiffs and Mr

Nielsen:



a) Have the current plaintiffs proved that the buildings were constructed

defectively?

b) What loss has been suffered as a result of the defective construction?

c) Is Mr Greg Neilsen personally liable for all or any of that loss?

[7] The third issue raises the question whether Mr Greg Nielsen assumed

obligations personally, as a developer or site manager.  A developer owes a non-

delegable duty to an intended owner of a home to supervise the construction of the

dwelling.  In Mount Albert Borough Council v Johnson [1979] 2 NZLR 234 (CA) at

241, Cooke J, with whom Somers J joined and Richardson J agreed, said:

We would hold that it is a duty to see that proper care and skill are exercised
in the building of the houses and that it cannot be avoided by delegation to
an independent contractor.

In Body Corporate 188529 v North Shore City Council [2008] 3 NZLR 479 (HC) at

[495], I held that the duty applied equally to a residential dwelling in a unit title

development.

[8] If the developer were a corporate entity, there are more limited circumstances

in which a director of the development company would be regarded as a joint

tortfeasor: see Trevor Ivory Ltd v Anderson [1992] 2 NZLR 517 (CA).  Discussion of

the Trevor Ivory principle can be found in Hartley v Balemi (High Court, Auckland,

CIV 2006-404-2589, 29 March 2007, Stevens J) at [84]-[94], Body Corporate No

188273 v Leuschke Group Architects Ltd (High Court, Auckland, CIV 2004-404-

2003, 28 September 2007, Harrison J), Body Corporate No 189855 v North Shore

City Council (High Court Auckland, CIV 2005-404-5561, 25 July 2008, Venning J)

at paras [189]-[200] and Body Corporate No 202254 v Taylor [2008] NZCA 317.

[9] On occasion, a personal responsibility may be assumed by an individual who

has acted as a project manager or a site manager: see Morton v Douglas Homes Ltd

[1984] 2 NZLR 548 (HC) at 595.  Nevertheless, in Leuschke Group Architects Ltd,

Harrison J held that the “control” test stated by Hardie Boys J in Morton was

founded on the type of assumption of personal responsibility discussed in Trevor



Ivory.  And, in Trevor Ivory Ltd v Anderson, at 523, Cooke P emphasised that the

“test” applied in Morton ought not to be regarded as laying down a general rule for

all building negligence cases.

The procedural background

[10] This proceeding was set down for hearing in March 2008.  It did not proceed

because a settlement was reached between all parties, save for Mr Greg Nielsen and

Mr Scarrott.  Mr Greg Nielsen was, at that time, a third party, joined by the Council.

After the March 2008 hearing was vacated, he was joined as a defendant.

[11] A further hearing was scheduled for the week of 21 July 2008.  Mr Greg

Nielsen applied to adjourn that fixture because legal aid had not been granted.  An

adjournment was ordered on 21 May 2008.  Another hearing date was allocated, for

the week of 18 August 2008.

[12] On 17 June 2008, the Council informed the Court that settlement had been

confirmed with Mr Scarrott.  Mr Greg Nielsen, through counsel appearing for the

purpose, advised that legal aid had still not been approved.  Because the August

hearing was unlikely to proceed in any event, a Judge made an order, on 15 July

2008, adjourning the proceeding to be heard in November 2008.  This adjournment

allowed further time for legal aid to be obtained.

[13] Another adjournment application was made by Mr Greg Nielsen on 1

October 2008.  That was dismissed in a judgment given orally by Venning J.  After

weighing the factors in favour and against an adjournment, the Judge remained

unsatisfied of the steps taken by Mr Nielsen to obtain legal aid.  Venning J directed

that the hearing (by that time formally allocated to begin on 24 November 2008)

proceed.

[14] One further attempt was made by Mr Nielsen to adjourn the proceeding.

That application came before John Hansen J, on 18 November 2008.  After referring

to the history set out in Venning J’s judgment, John Hansen J addressed three

grounds advanced to support an adjournment, namely:



a) Continuing difficulties in obtaining legal aid.

b) Filing and service of cross claims. for which leave had not been given.

c) A Family Court hearing, involving a child of Mr Nielsen and a former

partner, which had also been set down for hearing on 24 November

2008, in respect of which a Family Court Judge had declined an

adjournment.

[15] The Judge found none of those grounds sufficient to justify an adjournment.

The issue of cross-claims was deferred pending the outcome of the present hearing.

The Family Court issue was resolved by an order of Priestley J made on 21

November 2008.  As a result, the Family Court proceeding was stayed for sufficient

time to enable the hearing in this Court to proceed.

[16] Mr Nielsen failed to attend Court on 24 November 2008.  A particular issue

was raised with regard to an infant child, then in Starship Hospital.  Counsel

appeared that afternoon, on limited instructions, for Mr Nielsen.  I was not satisfied

that grounds for an adjournment had been made out.  I agreed to begin the hearing

the following day and indicated that, if Mr Nielsen did not attend, the current

plaintiffs would be allowed to proceed to formal proof.

[17] Mr Nielsen attended the following day and has defended the proceeding

personally.  Allowing for obvious limitations caused by his inexperience in legal

issues, I record that he conducted his case competently and with courtesy to both the

Court and opposing counsel.



Settlement of proceedings brought by original plaintiffs

[18] Mr Hall, a former claims manager with the Council, gave evidence of the

terms on which settlement of the proceedings brought by the original plaintiffs was

achieved.

[19] The original proceedings were commenced on 29 July 2004 and settled, with

most parties, following a mediation held on 25 February 2008.  Before the mediation

the solicitors for the Council had advised that there was “a strong likelihood” that the

Council could be found liable and, based on other cases in which similar issues had

been raised, was advised to settle.

[20] The mediation was held before judgments were delivered in Body Corporate

188529 v North Shore City Council and Body Corporate 189855 v North Shore City

Council.  Nevertheless, the advice given was largely consistent with those decisions.

[21] Settlement was reached in the sum of $2,500,000, being the agreed cost of

remediating the units.  Of that sum, the Council paid $1,025,000 on 28 March 2008.

The balance was contributed by Vero Insurance NZ Ltd (on behalf of an insolvent

but insured defendant), Metalcraft Industries Ltd (the roofers) and McDermond

Plumbing & Gasfitting Ltd (the plumbers).

[22] On the basis of that settlement and after taking an assignment of the claims

(see para [3] above), the current plaintiffs seek from Mr Nielsen the sum of

$1,025,000 to reimburse the Council for the settlement paid by it and the difference

between the full amount of the cost of remediation (including consultants’ fees) and

the amount received in settlement, by the original plaintiffs, namely $174,389.82.

Interest is also sought, making the total claim, as at 30 November 2008, $1,554,305.

How was the development undertaken?

[23] Mr Greg Nielsen and his brother, Mr Rod Nielsen, have been involved in

property development for some time.  The way in which developments were



undertaken was explained by Mr Whitney, a solicitor who has acted on instructions

given to him by the Nielsen brothers, for various companies incorporated for purpose

of individual projects.

[24] Mr Rod Nielsen took responsibility for identifying suitable land for

development.  A real estate agent would prepare an agreement for sale and purchase,

which would then be referred to Mr Whitney.  Mr Whitney’s recollection was that

such agreements would be unconditional, unless they were subject to finance.

[25] Generally, a group of companies known as Trimac would be involved as

financier.  The general nature of the role of the Trimac companies is discussed by

Associate Judge Doogue in Body Corporate No 187820 v Auckland City Council

(High Court, Auckland, CIV 2004-404-6508, 26 September 2005) at [2]-[7].

Occasionally, external lenders were used.

[26] The agreements for sale and purchase would, ordinarily, be executed by Mr

Rod Nielsen, who would add “or nominee” after the entity named as purchaser.

Individual companies were incorporated to hold the land and to conduct the

development.

[27] Mr Whitney deposed that separate trusts would be formed on behalf of each

of the Nielsen brothers to hold their shares in the companies.  Corporate structures

were used for each project in order to “ring-fence” liabilities incurred on particular

developments.

[28] The original agreement for sale and purchase of the Laxon Terrace land was

not produced in evidence.  From other evidence, I find:

a) Two companies were incorporated on 9 February 1999, a short time

before resource consents were obtained.  They were Sarawia

Properties Ltd and Castlerock Property Holdings Ltd.

b) Both Nielsen brothers were directors of each company.



[29] In a letter dated 18 June 1999 to the Council, in relation to a resource

consent, Mr Greg Nielsen advised that “Sarawia Properties is an experienced

construction company” and named himself as “site manager”.

[30] Sarawia Properties Ltd took title to the Laxon Terrace property on 22 June

1999, after construction had begun and building consent applications made.  Strata

titles in respect of the units that were eventually constructed were issued on 29

December 1999, initially in the name of Trimac (Sarawia) Ltd.  Subsequently, each

stratum title for each unit was transferred into the name of the respective purchasers.

[31] On 11 January 2000, Mr Greg Nielsen signed a letter to a purchaser of a unit

certifying practical completion.  He signed that letter in his capacity as a director of

Sarawia Properties Ltd, on Sarawia Properties Ltd letterhead.

[32] It is unclear which company or individual sought building consents:

a) In a building consent application dated 11 May 1999, Mr Greg

Nielsen signed as “Applicant” and named “Castlerock Group or

nominee” as builder.  Castlerock Group Ltd was shown as “owner of

property”.  There is no evidence that a company of that name was

incorporated; certainly not in relation to the Laxon Terrace

development.

b) On a building consent application form dated 17 June 1999, Mr Greg

Nielsen signed as “Applicant”, naming Sarawia Properties Ltd as

“builder”.

c) Mr Greg Nielsen signed a letter under the name of Sarawia Properties

Ltd on 18 June 1999.  It was addressed “To whom it may concern”.

The letter enclosed an application “for stage 2 of the 21 New Terrace

Houses” at 21 Sarawia Street.  Mr Greg Nielsen named himself as the

“contact person”. The reference number on that letter accords with a

number attributed to a building consent in another letter of 18 June



1999, written by Mr Greg Nielsen and addressed “To whom it may

concern” in relation to “Resource Consent AO/99/1131”.

d) “Scarrott Builders” rendered an invoice dated 31 August 1999 to

Castlerock Properties Ltd.  That was probably intended to be

Castlerock Property Holdings Ltd.

e) In a facsimile dated 14 October 1999, Mr Nielsen wrote to the

Council about the project on the letterhead of Castlerock Property

Holdings Ltd.

[33] The final aspect of the documentary trail involved certification of practical

completion.  Certification triggered settlement procedures.  Mr Whitney’s evidence

was that he obtained information from Mr Greg Nielsen about practical completion.

I infer that Mr Whitney drafted the letter for Mr Nielsen to sign.

[34] The letter dated 11 January 2000 sent by Sarawia Properties Ltd to Mr

Hutchinson is, I find, an example of the way in which certification was

communicated to a purchaser:

In terms of the definition of practical completion contained in clause 16.10
of the agreement, we certify that the unit has reached practical completion
and we will be attending to maintenance items in accordance with the
maintenance clause 23.3 in the agreement.

Please give Telecom as much notice as possible for your new phone
connection – everything is wired, you just have to ring and set up an
account.  We will post you an Auckland City Council application form for a
mobile garbage bin.

It has been a pleasure building your new home and I hope you enjoy living
in it.  Please do not hesitate to contact the site manager (Wayne Scarrott –
021 466 800), if you have any questions regarding moving in.

Yours sincerely

Greg Nielsen
Director
Sarawia Properties Ltd



Defective construction

[35] Mr Trevor Jones, a chartered building surveyor employed by Alexander &

Co, gave evidence of defects and the steps taken to remediate.  Mr Jones

qualifications were not challenged.

[36] Mr Jones was involved in the overseeing of remediation works.  There was

no real challenge to Mr Jones’ evidence and the defects identified.  He summarised

the defects that were causative of loss as follows:

a. Failed design and installation of the free draining timber slatted
exterior timber decks at junctions to party walls and main wall
enclosures to all units.  This was due to the deck timber wall plates
being bolted to the cladding without sealing of bolt fixings nor
spacing the wall plates off the wall cladding to provide for drainage.
The wall plates in this situation became saturated during inclement
weather and transferred that moisture into wall framing, because this
design of deck did not include membrane protection.

b. Water was entering through the parapet tops in specific locations
because the steel cappings were installed inadequately in that they
did not have a cross fall for drainage and did not include saddle
flashings where the parapets abutted the fibre cement cladding.

c. The head flashings above aluminium window and door joinery had
been poorly installed to the extent that holes were visible in some
locations at the ends of the flashings to many units and the face fixed
aluminium windows were not sealed to the jambs.

d. The fascia boards supporting spouting were turned into the fibre
cement cladding with no clear method of flashing or sealing these
abutments and that left holes.  This allowed water to penetrate these
abutments and enter into the timber framing.

e. There was a lack of ground clearance such that the bottom wall plate
to the timber frame was buried below or equal with the ground level
or did not allow cladding to be separated from ground or foundation
walls.  This defect occurred at all entrance porches and at the party
wall at the rear wall junction of the deck areas on the ground level
deck side of all units.  These defects both prevented the drainage of
water that penetrated behind cladding from above and also allowed
water to track up into the base of the timber framing by way of
capillary action.

f. There was a lack of sufficient rainwater downpipes for the capacity
of the roof area capturing the rainfall.  In relation to the 15-unit
block (units A to O), only three rainwater downpipes were installed



and connected to underground drainage when the building consent
drawings required one downpipe for every two units.  This resulted
in spouting overflowing, leading to significant additional water load
to the rear (northeast) face of the units.  The rainwater overload also
appeared to cause rainwater to tip into the roof eaves during
significant rain events.

g. Flat roof membranes to entrance porch roofs and bay roof features
had failed detailing at wall intersections that allowed water entry.

[37] While Mr Nielsen sought to challenge some individual aspects of the defects

identified by Mr Jones, the evidence is overwhelmingly supportive of the view that

the building was so badly built that each unit had to be re-clad in order to remedy

defective work.  The settlement sum paid to the original plaintiffs is indicative of

that.

[38] I find that the defects identified by Mr Jones have been proved.  I am

satisfied that they were causative of financial loss to the original plaintiffs.

Quantum

[39] I am satisfied that the settlement reached by the Council was reasonable.

[40] I am satisfied also that, in terms of the settlement reached, the current

plaintiffs are entitled to sue for the losses claimed, on the principles set out in

Auckland City Council, as Assignee of Body Corporate 116113 v Auckland City

Council [2008] 1 NZLR 838 (HC).

[41] I am satisfied from Mr Jones’ evidence that the amount claimed as the

difference between the settlement funds paid to the original plaintiffs and the full

cost of remediation has been proved.



What was Mr Nielsen’s role?

(a)   What is a developer’s role?

[42] I accept the evidence of Mr Jones on what is required of a developer

constructing units on the scale and of the type undertaken on the Laxon Terrace

project.

[43] Mr Jones explained the type of management required to ensure that building

work was completed in accordance with the Building Code.  He explained that the

construction of the multi-unit development ought to have been programmed in a

manner that addressed each of the following aspects:

a) Planning from a time point of view to ensure that appropriate trades
are on site when needed to ensure that components are constructed at
the appropriate point in time for each following trade.

b) Quality control measures need to be put in place to ensure that the
building work is commensurate with an appropriate standard to
achieve code compliance.

c) Appropriate direction and checking is needed on site to ensure that
those undertaking the work fully understand the plans and
specifications and know how to comply with those plans and
specifications.

[44] On the question of timing, Mr Jones added:

5. Timing is important because unless the people installing, for
instance, the flashings around windows undertake their work before
the joinery and cladding is installed, then it will not be possible to
effectively flash the building and prevent water ingress.  Equally, the
installation of the roofing materials has to be done in the proper
order to ensure that roof iron or other materials are so installed as to
work effectively in combination with guttering and spouting.
Guttering and spouting might be done by contractors other than the
roofing contractor and it is important that there is careful
coordination between these trades.  Membrane roofing will need to
be finished before wall cladding is installed, so the detailing will
need to reflect that sequence.



(b)   Factual findings

[45] The current plaintiffs called evidence from Mr Findlay (a labour only

builder), Mr Scarrott (to use a neutral term, the site foreman) and Mr McDermond (a

director of McDermond Plumbing & Gasfitting Ltd).  All worked on the construction

site.  The essence of their evidence was that Mr Greg Nielsen was the person

responsible for giving instructions about the work to be undertaken on site.  Mr

Scarrott would implement those instructions on a daily basis.  Mr Scarrott gave

evidence that Mr Greg Nielsen was on site most days, for two or three hours.  The

construction site operated from 7am to 5pm (Monday to Friday), with half a day

worked each Saturday morning.

[46] On the other hand, Mr Greg Nielsen gave evidence that he had no

involvement in the development or construction sides of the business.  His evidence

was that he fulfilled administration tasks at the office of the various “Nielsen”

companies in The Strand, Parnell.  Mr Greg Nielsen gave evidence his functions

were confined to liaison with creditors of various companies (in respect of Laxon

Terrace and other developments) and acting as (what I would term) a messenger, to

take various documents to the Council or to the companies’ solicitor.  Mr Greg

Nielsen deposed that he would sign such documents only if requested by the Council

or the solicitor.

[47] I reject the evidence given by Mr Greg Nielsen.  I regret to say that, insofar

as it purported to explain Mr Greg Nielsen’s role in respect of the Laxon Terrace

project, it was demonstrably false.

[48] Mr Greg Nielsen’s evidence was at odds with the evidence of a number of

witnesses who were on site from time to time, in particular, Mr Findlay and Mr

McDermond.  Mr Greg Nielsen’s evidence was also inconsistent with evidence given

by Mr Damien Dallow, a person whom Mr Greg Nielsen suggested was on site to

supervise construction.  It transpired that Mr Dallow joined the “Nielsen” companies

some time after the Laxon Terrace project began and, within a short period of time,

was engaged almost full time in supervising another development at Mays Road.



[49] Mr Greg Nielsen’s evidence was also inconsistent with Mr Whitney’s

evidence.  Mr Whitney said that Mr Greg Nielsen gave instructions to him on when

practical completion had occurred.  He also recalled Mr Greg Nielsen arriving in his

office with documentation in builders’ clothes, including shorts and gumboots.

[50] I prefer to believe that Mr Greg Nielsen is in denial about his role.  While I

cannot rule out the possibility that he gave false evidence deliberately, it is

unnecessary for me to decide whether that is so.  I find his evidence so implausible

and unreliable that I can place no weight on it when considering what role he played

in the Laxon Terrace development.  I leave his evidence to one side and determine

what role he played by reference to evidence I accept.

[51] It is clear that the Nielsen brothers intended to undertake the Laxon Terrace

development through companies incorporated for the purpose.  There is nothing to

contradict the evidence given by Mr Whitney on that topic.  The best evidence of the

companies involved comes from the proximity of incorporation of Sarawia

Properties Ltd and Castlerock Property Holdings Ltd (on 9 February 1999) to the

time at which construction work began, in May 1999.  Sarawia Properties Ltd’s

involvment is also evident from the fact that it took title to the Laxon Terrace land on

22 June 1999.  It is unclear, however, on what basis the land was transferred to

Trimac (Sarawia) Ltd on issue of strata titles: generally, see para [30] above.

[52] Neither Sarawia Properties Ltd nor Castlerock Property Holdings Ltd can be

described accurately as “one man companies”.  The evidence establishes that Messrs

Greg and Rod Nielsen were both directors of those companies and were beneficially

entitled to profits, through the shareholdings of their respective trusts.  It is also clear

that the companies had an office situated in the Saachi and Saachi Building on The

Strand in Parnell, where at least three office staff were employed at about the time

the Laxon Terrace project began.  All three of the staff whom I find were employed

at that time carried out administrative tasks.

[53] Apart from Mr Greg Nielsen’s evidence, there is nothing to suggest that Mr

Rod Nielsen played any role while the construction processes were underway.  I am

satisfied that his role was limited to identifying suitable land for development, to



completing the purchase of that land, to (at least) assisting in obtaining resource

consents and marketing the units for sale.  There is no reliable evidence that Mr Rod

Nielsen played any part in the building consent process or on site during the

construction phase of the development.

[54] Mr Wayne Scarrott was an independent contractor who described himself as

“head carpenter”.  I am more inclined to accept the evidence given by Mr

McDermond of Mr Scarrott’s actual role on site.  Leaving aside labels for the

moment, I am satisfied that Mr Scarrott was the person with day-to-day

responsibility for liaising with trades people on site and for co-ordinating when the

various trades were to attend to do their work.  I am not satisfied that Mr Scarrott had

authority from the directors of Sarawia Properties Ltd or Castlerock Property

Holdings Ltd to make important decisions about whether work could be undertaken

other than in accordance with the plans and specifications approved during the

building consent process.  Nor could he make decisions in relation to visual issues

affecting the aesthetic quality of the units for sale.

[55] Mr McDermond gave evidence that Mr Greg Nielsen was the person whom

he regarded as the manager of the building site on a day-to-day basis.  He said that

Mr Greg Nielsen was not dressed in a suit when he was on site; rather, he was “of a

hands-on nature giving guidance”.  Mr McDermond added that he would approach

Mr Greg Nielsen to get instructions on where fittings would be affixed and where

appliances were to go, in order that the work could be done.  Mr McDermond

confirmed that he met Mr Dallow, for the first time, at the Mays Road project.

[56] Mr Dallow was called by Mr Nielsen to give evidence of his involvement in

project management.  He was employed by one of the “Nielsen” companies in 1999.

While Mr Dallow gave evidence of completing a computer programme to plan work

for the overlapping Mays Road project, nothing was produced to suggest any plan

existed in respect of Laxon Terrace.  The work at Laxon Terrace was underway at

the time Mr Dallow was employed.

[57] There was no evidence to suggest that Mr Greg Nielsen had put into place

any quality control measures to ensure building work was completed to the standard



required for the Council to issue a code compliance certificate.  Nor was there any

evidence that Mr Greg Nielsen gave appropriate direction on site or checked

workmanship in a manner that would have identified any work not completed in

accordance with the approved plans and specifications.

[58] I have deliberately left to one side Mr Scarrott’s explanation of what he did

on site.  I have done so because I have reservations that some of his evidence might

have been self-serving, though I emphasise I do not question his veracity.  His

evidence that Mr Greg Nielsen was on site for between two to three hours per day is

largely corroborated when one considers the combined thrust of Mr Findlay’s and

Mr McDermond’s evidence.

[59] The only witness who put Mr Greg Nielsen in the office at The Strand and

rarely on site was Ms Livingstone.  Ms Livingstone worked as a receptionist at the

office.  She endeavoured to recall honestly what occurred some nine years ago.  At

that time, she was in a relationship with Mr Greg Nielsen, as well as being an

employee of one or more of the “Nielsen” companies.

[60] I make no adverse findings of credibility against Ms Livingstone.  However,

when compared with other evidence of what occurred on site, I conclude that her

account of Mr Greg Nielsen’s role in the company is unreliable.  I suspect that, as a

result of discussions that may have taken place since the events of 1999 and early

2000, she has convinced herself that Mr Greg Nielsen performed the roles she

described.

[61] My findings of fact in relation to Mr Greg Nielsen’s role on site are:

a) Mr Greg Nielsen was the director of the development company (or

companies) with primary responsibility for supervising the

construction work.  That responsibility extended to ensuring that the

work of various trades was properly co-ordinated and that the work

was carried out in accordance with the approved plans and

specifications.



b) Mr Greg Nielsen would attend on site for at least one to two hours per

day, usually in builders clothes.  He would provide instructions for

that day’s work to Mr Scarrott, who would then take responsibility for

implementing them.  If a significant problem arose on site (for

example, the problem with the number of downpipes to be put on the

roof of each unit, as described by Mr McDermond), Mr Greg Nielsen

would either attend on site or speak by telephone to those responsible

for undertaking the work, to provide direction on what should be

done.

(c)   Legal principles

[62] Mr Heaney SC and Ms Goode, for the current plaintiffs, submitted that Mr

Greg Nielsen’s liability as developer was based on his control of the site.  For that

reason, they submitted it was unnecessary for me to consider whether a claim could

succeed based on the Trevor Ivory Ltd decision.

[63] The question is whether, legally, Mr Greg Nielsen has responsibility for the

failure of the company to supervise the development adequately, notwithstanding the

role of either (or both) Sarawia Properties Ltd or Castlerock Property Holdings Ltd

as developer.

[64] The starting point for analysis is the duty articulated by Cooke J in Mount

Albert Borough Council v Johnson: see para [7] above.  Two reasons were given to

support the need for a non-delegable duty, both of which were referable to counsel’s

submission, in that case, that a developer could not be liable for the actions of

independent contractors on site.

[65] Cooke and Somers JJ, with whom Richardson J agreed, held that it was

wrong in principle that a development company could deprive a purchaser of an

effective remedy in damages simply by not undertaking physical work itself and,

instead, employing contractors who may “turn out to be not worth suing”: at 240.

Second, Their Honours said, at 240-241:



In the instant type of case a development company acquires land, subdivides
it, and has homes built on the lots for sale to members of the general public.
The company's interest is primarily a business one.  For that purpose it has
buildings put up which are intended to house people for many years and it
makes extensive and abiding changes in the landscape.  It is not a case of a
landowner having a house built for his own occupation initially – as to which
we would say nothing except that Lord Wilberforce's two-stage approach to
duties of care in Anns may prove of guidance on questions of non-delegable
duty also.  There appears to be no authority directly in point on the duty of
such a development company. …

[66] In Leuschke Group Architects Ltd, Harrison J observed that the word

“developer” is not “a term of art or a label of ready identification”, unlike a local

authority, builder, architect or engineer.  His Honour regarded the term as “a loose

description, applied to the legal entity which by virtue of its ownership of the

company and control of the consent, design, construction, approval and marketing

process qualifies for the imposition of liability in appropriate circumstances"” at

[31].  Harrison J added:

[32]   The developer, and I accept there can be more than one, is the party
sitting at the centre of and directing the project, invariably for its own
financial benefit.  It is the entity which decides on and engages the builder
and any professional advisors.  It is responsible for the implementation and
completion of the development process.  It has the power to make all
important decisions.  Policy demands that the developer owes actionable
duties to owners of the buildings it develops.

[67] I agree with those sentiments.  It is the particular function that gives rise to

the policy reason for imposing a duty of care on the developer.  Whether someone is

called a “site manager”, a “project manager”, a “developer” (or some similar title)

does not matter.  The duty is neither justifiable nor inapplicable because a particular

label is used to describe a person’s function in the development process.

[68] In this case, I find that the development was undertaken by either or both

Sarawia Properties Ltd and Castlerock Property Holdings Ltd but that Mr Greg

Nielsen was the human being who, on behalf of both of those companies, took

responsibility for giving the type of direction necessary to supervise the project.  The

question is whether that is sufficient to make him a joint tortfeasor with the relevant

company for what was a clear failure to plan and supervise the project adequately.



[69] In Morton, Hardie Boys J spoke of the relevance of the degree of control that

a director has over the operations of a development company and whether there were

any policy reasons to militate against that person being subjected to a duty akin to

that of a development company.  At 595, Hardie Boys J said:

The relevance of the degree of control which a director has over the
operations of the company is that it provides a test of whether or not his
personal carelessness may be likely to cause damage to a third party, so that
he becomes subject to a duty of care. It is not the fact that he is a director
that creates the control, but rather that the fact of control, however derived,
may create the duty. There is therefore no essential difference in this respect
between a director and a general manager or indeed a more humble
employee of the company. Each is under a duty of care, both to those with
whom he deals on the company's behalf and to those with whom the
company deals in so far as that dealing is subject to his control.

[70] Those observations were echoed, by Harrison and Stevens JJ in Leuschke

Group Architects Ltd and Hartley v Balemi respectively.

[71] In Leuschke Group Architects Ltd, Harrison J started from the proposition

that a director of a corporate entity might assume a personal responsibility to third

parties irrespective of whether he or she was acting as a director or pursuant to any

other form of agency: at [52].  The Judge went on to consider how the concept of

control had acquired a prominence in development cases by reference to both

Morton and Hartley v Balemi.  Harrison J said:

[57]  It is instructive to consider briefly how Judges at first instance have
applied this control test in building cases.  The landmark judgment is
Morton; it has stood the test of time and, to the best of my knowledge, its
authority has never been doubted at appellate level.  Morton was another
case where defective foundations caused damage to residential units by
subsidence.  Hardie Boys J found the development company and two of its
directors liable to the owners.  Each had assumed a personal duty of care.

[58]  What is of particular significance to this case is the basis upon which
Hardie Boys J found liability.  As Ms Murphy emphasises, the Judge
examined the extent to which a director’s acts or omissions were directly
linked to the nature of the defects or damage; it was not enough to find
individual control of the company or the development in a general sense: see
593-600.  His approach was identical in nature to that followed in Mt Albert
but in a slightly different legal context.

…

[61]  It is apparent from Hardie Boys J’s careful examination of the facts in
Morton that control of the development simpliciter is not enough to found



liability.  There must be evidence of the director’s assumption of a degree of
personal responsibility for an item of work which was subsequently proved
to be defective.  In Morton liability rested on the director’s knowledge,
actual or implied, of the piling problem, and his failure to implement
remedial measures when it was within his power and control to do so.
Speight J earlier adopted the same approach in Callaghan v Robert Ronayne
Ltd Auckland Registry A1112/76 17 September 1979, although with a
different result, when declining to impose personal liability on the directors
of a development company.  That was because there was no evidence of
individual participation in the project by one or more in the work leading to
the defects: see Morton at 593-594.

[72] In Hartley v Balemi, Stevens J upheld an adjudicator’s finding that a director

was personally involved in day-to-day decisions which led to defects causing loss.

Stevens J said:

[91] The degree of control test in Morton has been applied in recent cases.
For example, in Drillien v Tubberty (2005) 6 NZCPR 470, Associate Judge
Faire found on the facts no duty on the part of the director of the building
company, as his position was factually different from the directors in
Morton.  There was no direct involvement on the director’s part in Drillien
in the building process, other than to organise what was necessary for the
specific subcontractors.  He left the subcontractors to get on with the
business of the actual building work by themselves.  This was in comparison
with the directors in Morton who took a hand in specific areas.  Direct
personal involvement was crucial.

[92] However, personal involvement does not necessarily have to mean that
physical work needs to have been undertaken by the director – that is just
one potential manifestation of actual control over the building process.
Personal involvement and the degree of control may also include, as in
Morton itself, administering the construction of the building.  Therefore, the
test to be applied in examining whether the director of an incorporated
builder owes a duty of care to a subsequent purchaser must, in part, examine
the question of whether, and if so how, the director has taken actual control
over the process or any particular part thereof.  Direct personal involvement
may lead to the existence of a duty of care and hence liability, should that
duty of care be breached.

…

[94] The principles upon which Mr Balemi’s personal liability should be
determined relate to his personal involvement and the degree of control he
exercised over the building process.  This is not to say that the principal of a
one person company will always be liable for his or her actions, as his or her
liability in tort will be determined by the degree of control he or she
personally assumes in the building process.

[73] I am mindful that, in Trevor Ivory Ltd, Cooke J was careful to make clear that

the “control” principle discussed by Hardie Boys J in Morton was not a general

principle applicable to all building cases.  Each case turns on its own facts, a point



also accepted by Hardie Boys J, sitting in the Court of Appeal in Trevor Ivory Ltd, at

527.  Cooke P observed, at 523:

So far as there were findings in [Morton] of personal liability on the part of
directors, I am content to accept that on the particular facts there was an
assumption of responsibility.  Clearly the judgment was not intended to lay
down a general rule in building negligence cases; and it would be unsafe to
try to argue from one particular set of facts to another.

[74] On the facts of this case I am satisfied that Mr Greg Nielsen was the person

with whom those on site dealt.  He was the human face of the development.

Understandably, sub-contractors, such as Mr Findlay, were unconcerned about the

entity with which they contracted, so long as they were paid by someone.  And sub-

contractors looked to Mr Greg Nielsen to arrange payments.

[75] Mr Greg Nielsen, on the facts I have found, was intimately involved in the

project, was responsible for giving day to day instructions on work to be undertaken,

was instrumental in arranging for Mr Scarrott to have appropriate trades on site at

relevant times and had an involvement in important decisions affecting the value of

the completed units.  He was also responsible for reporting to Mr Whitney on when

practical completion had been completed.

[76] In my view, on the principles established in Morton, Balemi and Leuschke

Group Architects Ltd, Mr Greg Nielsen was in control of the site and assumed

personal responsibility for its oversight.  He is liable under the Mount Albert

Borough Council v Johnson principle, as a joint tortfeasor with the relevant

development company.

[77] I comment briefly on the basis on which I have imposed liability on Mr Greg

Nielsen personally.  In Balemi, Stevens J considered the impact of Trevor Ivory on

the principle established in Morton.  He said:

[87]   The effect that Trevor Ivory has had on the test laid out in Morton is
still somewhat unclear.  A recent article characterised the control test as a
subset of the assumption of responsibility test: see Seagar and Eric
“Affirmation and Clarification of Trevor Ivory” [2006] NZLJ 268.  Further,
in his article “Trevor Ivory v Anderson – Reasoning from the Wrong Planet”
NZ Lawyer 15 December 2006, Professor Peter Watts doubts that the
interpretation of Trevor Ivory offered by Seagar and Eric sets out the correct
approach to the tortious liability of directors.  He argues that their



interpretation of Trevor Ivory is predicated on the thesis that there is a
distinction between directors and their employees, allowing only directors
immunity from tortious liability.  His argument is that, if an employee
should be liable for the actus reus of a tort (rather than just the company on a
vicarious basis), then if a director commits the same actus reus he should
similarly be liable.

[78] On the facts of this case I have no doubt that Mr Greg Nielsen assumed the

type of personal responsibility to which Trevor Ivory refers.  For that reason, it is

unnecessary to attempt a further reconciliation.  However, I agree with Venning J’s

observations, in Body Corporate No 189855 v North Shore City Council, at [199],

that the better jurisprudential basis for liability may be the analogy with the position

of employees who commit torts for which their employer is vicariously liable.  See

also Professor Watts’ article Trevor Ivory v Anderson – Reasoning from the Wrong

Planet NZ Lawyer 15 December 2006.

[79] I make it clear that my decision does not deal with a case in which a company

of a similar size to those run by the Nielsen brothers embarks upon a similar project

but, specifically, employs a project manager of the ilk of Mr Dallow to take

responsibility for supervision, subject only to occasional oversight from a director.

In that situation it is doubtful whether director liability could be made out, at least on

the principles set out in Trevor Ivory Ltd.  Those principles may well be reconsidered

soon by the Court of Appeal: see Body Corporate 202254 v Taylor.

Result

[80] The current plaintiffs are entitled to judgment against Mr Greg Nielsen.

[81] Judgment is entered against Mr Greg Nielsen in the sum of $1,025,000, being

the amount paid by settlement by the Council on 28 March 2008 and the sum of

$174,389.82 being the balance of the costs of remediation, paid by 30 September

2006.  On that basis judgment is entered in favour of the current plaintiffs in the sum

of $1,199,389.82.

[82] Interest is awarded on the sum of $1,025,000 at the rate of 7.5% from 28

March 2008 until 1 July 2008 and from 1 July 2008 until the date of judgment at



8.4% per annum.  Those rates accord with the changes in interest rates set out in s 87

of the Judicature Act 1908.  Interest on the sum of $174,389.82 runs at 7.5% per

annum from 30 September 2006 until `1 July 2008 and at 8.4% per annum thereafter

until the date of judgment.

[83] The current plaintiffs are entitled to costs.  Costs are awarded on a 2B basis,

together with reasonable disbursements.  Both costs and disbursements shall be fixed

by the Registrar.  I certify for second counsel.

[84] Mr Greg Nielsen must file and serve any application to issue cross-claims,

together with an affidavit in support, on or before 30 January 2009.  If an application

were filed, the Registrar shall list the application for mention before me on the first

available date after 27 February 2009.

____________________________

P R Heath J

Delivered at 4.00pm 3 December 2008


